
V O L U M E  1 1  ▪  N U M B E R  2  ▪  D E C E M B E R  2 0 1 3

New ZealaNd CeNtre for PubliC law
te wānanga o ngā Kaupapa ture ā iwi o aotearoaN

E
W

 Z
E

A
L

A
N

D
 JO

U
R

N
A

L
 O

F
 P

U
B

L
I

C
 A

N
D

 I
N

T
E

R
N

A
T

I
O

N
A

L
 L

A
W

     V
O

L
 1

1
     N

O
 2

      D
E

C
E

M
B

E
R

 2
0

1
3

S P E C I A L  C O N F E R E N C E  I S S U E :  
2 0 T H  A N N U A L  A N Z S I L  C O N F E R E N C E 

I N T E R N A T I O N A L  L A W  I N  T H E  N E X T  T W O  D E C A D E S : 
F O R M  O R  S U B S T A N C E ?  

S P E C I A L  I S S U E  E D I T O R S :  P E T R A  B U T L E R  A N D 
A L B E R T O  C O S T I

THIS ISSUE INCLUDES CONTRIBUTIONS BY:

 Andrew Byrnes Ivan Shearer

 Martin Fentiman Teresa Thorp

 Jan Klabbers Jure Vidmar

 Jadranka Petrovic

NZCPL OCCASIONAL PAPERS
1  Workways of the United States Supreme Court

Justice ruth bader Ginsburg
2  The Role of the New Zealand Law Commission

Justice david baragwanath
3  Legislature v Executive – The Struggle Continues: Observations on the Work of the Regulations 

Review Committee
Hon doug Kidd

4  The Maori Land Court – A Separate Legal System?
Chief Judge Joe williams

5  The Role of the Secretary of the Cabinet – The View from the Beehive
Marie Shroff

6  The Role of the Governor-General
dame Silvia Cartwright

7  Final Appeal Courts: Some Comparisons
lord Cooke of thorndon

8  Pariamentary Scrutiny of Legislation under the Human Rights Act 1998
anthony lester QC

9  Terrorism Legislation and the Human Rights Act 1998
anthony lester QC

10  2002: A Justice Odyssey
Kim economides

11  Tradition and Innovation in a Law Reform Agency
Hon J bruce robertson

12  Democracy Through Law
lord Steyn

13  Hong Kong’s Legal System: The Court of Final Appeal
Hon Mr Justice bokhary PJ

14  Establishing the Ground Rules of International Law: Where To from Here?
bill Mansfield

15  The Case that Stopped a Coup? The Rule of Law in Fiji
George williams

17  The Official Information Act 1982: A Window on Government or Curtains Drawn?
Steven Price

18  Law Reform & the Law Commission in New Zealand after 20 Years – We Need to Try a Little 
Harder
rt Hon Sir Geoffrey Palmer

19  Interpreting Treaties, Statutes and Contracts
rt Hon Judge Sir Kenneth Keith

20  Regulations and Other Subordinate Legislative Instruments: Drafting, Publication, 
Interpretation and Disallowance
ross Carter

Available from the New Zealand Centre for Public Law
Faculty of Law, Victoria University of Wellington, PO Box 600, Wellington, New Zealand

Email: nzcpl@vuw.ac.nz, Fax +64 4 463 6365



NEW ZEALAND JOURNAL OF 
PUBLIC AND INTERNATIONAL LAW 

 

 
 
 
 
 



  

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

© New Zealand Centre for Public Law and contributors 
 

Faculty of Law 
Victoria University of Wellington 

PO Box 600 
Wellington 

New Zealand 

 
December 2013 

 
 
 

The mode of citation of this journal is: (2013) 11 NZJPIL (page) 
 

The previous issue of this journal is volume 11 number 1, November 2013 
 
 

 
ISSN 1176-3930 

 
 
 

Printed by City Print Communications, Wellington 
 
 

Cover photo: Robert Cross, VUW ITS Image Services 



 

CONTENTS 

 

 

Introduction 

Petra Butler and Alberto Costi ................................................................................................. 289 

Foreword 

Andrew Byrnes ........................................................................................................................ 291 

An International Lawyer's Odyssey: From Natural Law to Empiricism 

Ivan Shearer ............................................................................................................................ 297 

Law, Ethics and Global Governance: Accountability in Perspective 

Jan Klabbers ........................................................................................................................... 309 

The Scope of Transnational Injunctions 

Richard Fentiman .................................................................................................................... 323 

Democracy and Regime Change in the Post-Cold War International Law 

Jure Vidmar ............................................................................................................................ 349 

What Next for Endangered Cultural Treasures? The Timbuktu Crisis and the Responsibility to 

Protect 

Jadranka Petrovic ................................................................................................................... 381 

International Climate Law and the Protection of Persons in the Event of Disasters 

Teresa Thorp ........................................................................................................................... 427 

 



  

The New Zealand Journal of Public and International Law is a fully refereed journal 

published by the New Zealand Centre for Public Law at the Faculty of Law, Victoria University of 

Wellington. The Journal was established in 2003 as a forum for public and international legal 

scholarship. It is available in hard copy by subscription and is also available on the HeinOnline, 

Westlaw and Informit electronic databases. 

NZJPIL welcomes the submission of articles, short essays and comments on current issues, and 

book reviews. Manuscripts and books for review should be sent to the address below. Manuscripts 

must be typed and accompanied by an electronic version in Microsoft Word or rich text format, and 

should include an abstract and a short statement of the author's current affiliations and any other 

relevant personal details. Manuscripts should generally not exceed 12,000 words. Shorter notes and 

comments are also welcome. Authors should see earlier issues of NZJPIL for indications as to style; 

for specific guidance, see the New Zealand Law Style Guide (2 ed, 2011). Submissions whose 

content has been or will be published elsewhere will not be considered for publication. The Journal 

cannot return manuscripts. 

Regular submissions are subject to a double-blind peer review process. In addition, the Journal 

occasionally publishes addresses and essays by significant public office holders. These are subject 

to a less formal review process.  

Contributions to NZJPIL express the views of their authors and not the views of the Editorial 

Committee or the New Zealand Centre for Public Law. All enquiries concerning reproduction of the 

Journal or its contents should be sent to the Student Editor. 

Annual subscription rates are NZ$100 (New Zealand) and NZ$130 (overseas). Back issues are 

available on request. To order in North America contact:  

Gaunt Inc 
Gaunt Building 
3011 Gulf Drive 
Holmes Beach 

Florida 34217-2199 
United States of America 
e-mail info@gaunt.com 

ph +1 941 778 5211 
fax +1 941 778 5252 

Address for all other communications: 

The Student Editor 
New Zealand Journal of Public and International Law 

Faculty of Law 
Victoria University of Wellington 

PO Box 600 

Wellington 
New Zealand 

e-mail nzjpil-editor@vuw.ac.nz 
fax +64 4 463 6365 



 

NEW ZEALAND JOURNAL OF  
PUBLIC AND INTERNATIONAL LAW 

Advisory Board 

Professor Hilary Charlesworth  

Australian National University 

Professor Scott Davidson  

University of Lincoln 

Professor Andrew Geddis  

University of Otago 

Judge Sir Christopher Greenwood  

International Court of Justice 

Emeritus Professor Peter Hogg QC 

Blake, Cassels and Graydon LLP 

Professor Philip Joseph  

University of Canterbury 

Rt Hon Judge Sir Kenneth Keith  

International Court of Justice 

Professor Jerry Mashaw  

Yale Law School 

Hon Justice Sir John McGrath  

Supreme Court of New Zealand 

Rt Hon Sir Geoffrey Palmer QC 

Distinguished Fellow, NZ Centre for Public 

Law/Victoria University of Wellington  

Dame Alison Quentin-Baxter  

Barrister, Wellington 

Professor Paul Rishworth  

University of Auckland 

Professor Jeremy Waldron  

New York University 

Sir Paul Walker  

Royal Courts of Justice, London 

Deputy Chief Judge Caren Fox 

Māori Land Court 

Professor George Williams  

University of New South Wales 

Hon Justice Joseph Williams  

High Court of New Zealand 

Editorial Committee 

Professor Claudia Geiringer (Editor-in-

Chief) 

Dr Mark Bennett (Editor-in-Chief) 

Amy Dixon (Student Editor) 

Professor Tony Angelo  

Professor Richard Boast  

Associate Professor Petra Butler 

Dr Joel Colón-Ríos 

Associate Professor Alberto Costi 

Dean Knight 

Meredith Kolsky Lewis 

Joanna Mossop 

Professor ATH (Tony) Smith 

Dr Rayner Thwaites 

Assistant Student Editors 

Hilary Beattie 

Nathalie Harrington 

Daniel Hunt 

Johanna McDavitt 

Mark Shaw

 

 



 

  

 

The New Zealand Centre for Public Law was established in 1996 by the Victoria University of 

Wellington Council with the funding assistance of the VUW Foundation. Its aims are to stimulate 

awareness of and interest in public law issues, to provide a forum for discussion of these issues and 

to foster and promote research in public law. To these ends, the Centre organises a year-round 

programme of conferences, public seminars and lectures, workshops, distinguished visitors and 

research projects. It also publishes a series of occasional papers. 

Officers 

Director   Professor Claudia Geiringer 

Associate Director   Associate Professor Petra Butler 

Associate Director   Dr Carwyn Jones  

Associate Director   Dean Knight 

Associate Director   Dr Rayner Thwaites 

Centre and Events Administrator  Anna Burnett 

For further information on the Centre and its activities visit www.victoria.ac.nz/nzcpl or contact the 

Centre and Events Administrator at nzcpl@vuw.ac.nz, ph +64 4 463 6327, fax +64 4 463 6365. 

 

 

 

 

 

 

 

 



  289 

INTRODUCTION 
Petra Butler and Alberto Costi* 

This issue of the New Zealand Journal of Public and International Law features three keynote 

addresses delivered at the 20th Annual Conference of the Australian and New Zealand Society of 

International law (ANZSIL), held in Wellington on 5-7 July 2012, as well as three additional papers 

presented at the conference. A foreword by the then President of ANZSIL, Professor Andrew 

Byrnes, introduces the six contributions for the benefit of readers. 

The occasion was significant, as it marked the 20th anniversary of ANZSIL. From humble 

beginnings, the Society has grown into an organisation that brings together scholars and 

practitioners from well beyond Australasia, and the papers in this special issue testify to the 

Society's global appeal. 

ANZSIL was established in 1992, notably to develop and promote the discipline of international 

law, to provide a forum for academics, government lawyers, non-governmental organisations, 

students and practitioners to discuss research and issues of practice in international law, as well as to 

increase public awareness and understanding of international law. The annual conferences are 

typically held in this spirit and now also include a postgraduate workshop that helps promote the 

next generation of international lawyers while also supporting the teaching of international law.  

Marking a milestone for the Society, the 2012 conference provided an ideal opportunity to 

reflect more deeply on international law, both private and public, in its development journey. 

Keynote plenary speakers and presenters in 16 panels, comprising scholars, government lawyers, 

practitioners and civil society actors, addressed a range of issues around the general theme of 

"International Law in the Next Two Decades: Form or Substance?". Participants were truly 

privileged to hear from over 50 eminent specialists in the discipline of international law hailing from 

Australasia, but also Asia, North America, South Africa, the United Kingdom and continental 

Europe, and international bodies, such as the World Trade Organization and the International 

Committee of the Red Cross. Yet, despite the growing size of the Society, ANZSIL conferences 

have retained a very collegial and collaborative atmosphere.  

  

*  Petra Butler is Associate Professor of Law at Victoria University of Wellington and Associate Director of 

the New Zealand Centre for Public Law. Alberto Costi is Associate Professor of Law at Victoria University 

of Wellington and Secretary-General of the International Law Association New Zealand Branch.  
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The development of ANZSIL in the past two decades mirrors that of international law. Free 

from the constraints of the Cold War, the international legal order has sought to include a wider 

range of issues previously considered to be confined to the domain of domestic jurisdiction: it has 

seen non-state actors playing an increasingly important role, whether formally or informally; it has 

witnessed the blurring of the traditional divide between public and private international law; and it 

has also permeated, and been influenced by, other complementary disciplines. At the same time, 

globalisation has had a tangible "shrinking" effect on the planet. More and more issues, such as the 

environment, financial regulation, trade and terrorism, have become the concern of the international 

community. It may be said that more than any other time in history, the past two decades have seen 

international law develop into a law that transcends the traditional realm of inter-state relations. 

Today, international law represents a complex legal order where law is not only shaped by the 

traditional sources of international law, but also by soft law instruments, and where non-state actors 

rub shoulders with the "primary subjects" of international law, along horizontal and vertical power 

structures. The increased interest in, and awareness, of international law is displayed in the 

expansion of specialised university programmes and the wide array of publications on the subject.    

What about the next 20 years? The work of international lawyers is not, and will never be, 

completed. The discussions at the conference and the papers published in this issue show the vibrant 

character of the ANZSIL community in reflecting on the challenges facing the world: the relentless 

progression of climate change; the momentous developments in international criminal law; the 

emergence of novel concepts (such as the responsibility to protect, or global administrative law); the 

sophistication of weapons and methods of war (including the use of unmanned aerial vehicles and 

the practice of targeted killings); the uncertainties arising from political revolutions and uprisings in 

the Middle East; the continuing, or shifting, disparities between powerful and less privileged parts 

of the world; the synergy between the different strands of international law (for example, the effect 

of human rights on international business); and the fragility of the international financial system. 

These issues are being addressed in the literature, argued before international bodies, debated at 

academic conferences and scrutinized in the classroom. They show a world in constant movement, 

calling for complex and effective answers, and a more extensive, varied and inclusive international 

legal order able to seize future opportunities and cope with the challenges ahead. Questioning 

existing norms, exploring the boundaries of the law and developing new legal and policy theories or 

approaches, all point towards a dynamic discipline whose architects each in their own way will 

continue to inform decision-makers and prepare the next generation of international lawyers.          

 

Petra Butler and Alberto Costi 

Editors of this Special Issue 


