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Announcements

Victoria University of Wellington Student and Alumni Subseries Issue XVI: Property Law 

'Property Law' is the eighth issue in 2016 of the Student and Alumni sub-Series of the VUW Legal
Research Papers. The Student and Alumni sub-Series was launched in 2015. It publishes a selection of
honours and postgraduate papers from Victoria University of Wellington Law School. The sub-Series
includes both general and thematic issues.

Table of Contents

The Frankenstein Mortgage: Conceptual Inconsistency and the Quest for Legal Coherence in
the Torrens System
Constance Mailer, Victoria University of Wellington, Faculty of Law, Student/Alumni

Pandora’s Box? An Exploration of S 81 of the Land Transfer Act 1952 and Its Effect on
Indefeasibility of Title
Scarlet Roberts, Victoria University of Wellington, Faculty of Law, Student/Alumni

Woe Unto Them That Lay Field to Field: Closer Settlement in the Early Liberal Era
Monique Van Alphen Fyfe, Victoria University of Wellington, Faculty of Law, Student/Alumni

Should Repairers Have Something to Lien on? An Analysis of Reform Options for the Common
Law Lien in the Personal Property Securities Act 1999
Tory Hansen, Victoria University of Wellington, Faculty of Law, Student/Alumni

^top

LEGAL SCHOLARSHIP NETWORK: LEGAL STUDIES RESEARCH PAPER SERIES
VICTORIA UNIVERSITY OF WELLINGTON LEGAL RESEARCH PAPERS

"The Frankenstein Mortgage: Conceptual Inconsistency and the Quest for Legal Coherence in
the Torrens System"  

CONSTANCE MAILER, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: cnnmlr@gmail.com

The principles of "certainty" and "autonomy" are central to the Torrens system and contract law
respectively. Courts seek to resolve conflict between these principles. Systemic incoherence is
especially apparent when courts consider the all-obligations mortgage. 

The mortgage document does not only place a charge on title. It secures personal obligations also.
Registration may or may not extend to these obligations. According to the laws of contract, these
personal obligations are established by the substance of the relationship between the parties,
illustrated by a structure of legal forms via the contract. Registration then purports to "animate" the
contract through the legal form of "title/interest by registration". Hence the title of this paper: the
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"Frankenstein Mortgage". 

The Torrens system requires jurisdictions to engage in a perpetual search for coherence. An awareness
of the ideological disunion underlying the law of real property enables judges to sub-duct concepts in a
congruent manner and achieve a semblance of a unified legal form. 

Rather than etiolating the Torrens principle of certainty through policy-based rationales, reforms
require an examination of residuary common law principles and conceptual sources of law, combined
with a consciousness of the illogical nature of lawmaking that must, to maximize practical efficacy,
provide a compromise between the two systems.

"Pandora’s Box? An Exploration of S 81 of the Land Transfer Act 1952 and Its Effect on
Indefeasibility of Title"  

SCARLET ROBERTS, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: scarletroberts@gmail.com

Section 81 of the Land Transfer Act 1952 has a tumultuous past. It has faced various criticisms
surrounding its potential for undermining indefeasibility of title, a key concept under our Torrens
system of transfer. This paper addresses some of these criticisms, positing first that S 81 does in fact
grant the District Land Registrar a wide discretion to correct or cancel titles which have been gained
fraudulently or wrongfully, and secondly that this discretion should be exercised if an appropriate case
surfaces. Such an exercise is supported by the approach taken in other Torrens jurisdictions and can be
regulated through the adoption of a number of simple guidelines, to be considered during any exercise
of discretion under S 81. This will reduce the risk of any uncertainty arising from a wide interpretation
of S 81 and ensure that the overall justice of the case is the central consideration of any exercise of
discretion.

"Woe Unto Them That Lay Field to Field: Closer Settlement in the Early Liberal Era"  

MONIQUE VAN ALPHEN FYFE, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: msvanalphenfyfe@gmail.com

This article undertakes a re-examination of the origins, construction and application of the Land for
Settlements legislation in the early Liberal era. The Liberal's commitment to closer settlement reveals
part of the story of highly contested land policy in colonial New Zealand. Land for Settlements
legislation of the 1890s, aimed at "bursting up" the great estates, was predominantly the product of
settlers' ideological aspirations and two determined politicians: John Ballance and John McKenzie.
When measured against the rhetoric used to promote it, however, the policy was not necessarily
effective: it was complicated by practical realities and a narrow vision of New Zealand as a vigorous
Arcadian paradise. When contrasted with the treatment of Māori land, yet more of the complexity of
the land issue and the frailties of the actors facing it are revealed. The article concludes by proposing
that Liberal policy, while flawed in execution, may have nevertheless contributed something to the
consolidation of the concept of New Zealand as an agrarian ideal, a concept that remains largely intact
today.

"Should Repairers Have Something to Lien on? An Analysis of Reform Options for the Common
Law Lien in the Personal Property Securities Act 1999"  

TORY HANSEN, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: tory.hansen94@gmail.com

The repairer’s lien is one of the last remaining at common law. Under the Personal Property Securities
Act 1999, a repairer’s lien over goods takes priority over any security interest in the same goods. Due
to the advent of trading on credit terms, repairers are increasingly unable to rely on a lien as a means
of security. Because of the nature of their work, ordinary security interests taken by repairers are likely
to lose in any priority dispute.

This paper addresses two broad points within this issue. The first point considered is whether the
repairer’s interests should be protected, concluding that they should be afforded a super priority similar
to the current scheme. The second point considered is the nature of reform that could be undertaken,
concluding that a statutory lien should be inserted into the PPSA. This lien would generally subsist in
credit trading environments whilst not adversely affecting the interest of other creditors.
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About this eJournal

Victoria University of Wellington Legal Research Papers Series primarily contains scholarly papers by
members of the Faculty of Law at Victoria University of Wellington. Some issues collect a number of
papers on a similar theme to form a suite of papers on a single topic. Others issues are general or
distribute mainly recent work. 

The Student/Alumni Series is a subseries of the Victoria University of Wellington Legal Research Paper
Series. The subseries started in 2015 and publishes papers by students and alumni of Victoria University
of Wellington, comprising primarily work for honours and postgraduate courses. Papers are collected into
thematic or general issues. 

The Victoria University of Wellington was founded in 1899 to mark the Diamond Jubilee of the reign of
Queen Victoria of Great Britain and of the then British Empire. Law teaching started in 1900. The Law
Faculty was formally constituted in 1907. The first dean was Richard Maclaurin (1870-1920), an eminent
scholar of both law and mathematics. Maclaurin went on to lead the Massachussetts Institute of
Technology as President in its formative years. Early professors included Sir John Salmond (1862-1924),
still one of the Common Law's leading scholars. His texts on jurisprudence and torts have gone through
many editions and remain in print. 

Alumni include Sir Robin Cooke (1926-2006), one of the leading judges of the British Commonwealth. As
Baron Cooke of Thorndon, he sat on over 100 appeals to the Appellate Committee of the House of Lords,
one of very few Commonwealth judges ever appointed to do so. 

Since 1996 the Law School has occupied the Old Government Building in central Wellington. Designed by
William Clayton and opened in 1876 to house New Zealand's then civil service, the building is a
particularly fine example of Italianate neo-Renaissance style. Unusually among large colonial official
buildings of the time it is constructed of wood, apart from chimneys and vaults. 

The School is close to New Zealand's Parliament, courts, and the headquarters of government
departments. Throughout Victoria's history, our law teachers have contributed actively to policy formation
and to law reform. As a result, in addition to many scholarly articles and books, the Victoria SSRN pages
include a number of official reports. 

Victoria graduates approximately 230 LLB and LLB(Hons) students each year, and about 60 LLM students.
The faculty has an increasing number of doctoral students. Ordinarily there are ten to twelve students
engaged in PhD research. 

Victoria University observes the British system of academic ranks. In North American terms, lecturers and
senior lecturers are tenured doctrinal scholars, not legal writing teachers. A senior lecturer corresponds
approximately to a North American associate professor in rank. 

Submissions

To submit your research to SSRN, sign in to the SSRN User HeadQuarters, click the My Papers link on
left menu and then the Start New Submission button at top of page.

Distribution Services

If your organization is interested in increasing readership for its research by starting a Research Paper
Series, or sponsoring a Subject Matter eJournal, please email: RPS@SSRN.com

Distributed by

Legal Scholarship Network (LSN), a division of Social Science Electronic Publishing (SSEP) and Social
Science Research Network (SSRN)

Directors

LAW SCHOOL RESEARCH PAPERS - LEGAL STUDIES

http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=19&V=6&T=CMBO#top
http://www.victoria.ac.nz/law/
http://hq.ssrn.com/
mailto:RPS@SSRN.com


BERNARD S. BLACK
Northwestern University - Pritzker School of Law, Northwestern University - Kellogg School of
Management, European Corporate Governance Institute (ECGI)
Email: bblack@northwestern.edu

RONALD J. GILSON
Stanford Law School, Columbia Law School, European Corporate Governance Institute (ECGI)
Email: rgilson@leland.stanford.edu

Please contact us at the above addresses with your comments, questions or suggestions for LSN-LEG.
^top

Links: Subscribe to Journal | Unsubscribe from Journal | Join Site Subscription | Financial Hardship

Subscription Management

You can change your journal subscriptions by logging into SSRN User HQ. If you have questions or
problems with this process, please email Support@SSRN.com or call 877-SSRNHelp (877.777.6435 or
585.442.8170). Outside of the United States, call 00+1+585+4428170.

Site Subscription Membership

Many university departments and other institutions have purchased site subscriptions covering all of the
eJournals in a particular network. If you want to subscribe to any of the SSRN eJournals, you may be able
to do so without charge by first checking to see if your institution currently has a site subscription.

To do this please click on any of the following URLs. Instructions for joining the site are included on these
pages.

Accounting Research Network
Cognitive Science Network
Corporate Governance Network
Economics Research Network
Entrepreneurship Research & Policy Network
Financial Economics Network
Health Economics Network
Information Systems & eBusiness Network
Legal Scholarship Network
Management Research Network
Political Science Network
Social Insurance Research Network
Classics Research Network
English & American Literature Research Network
Philosophy Research Network

If your institution or department is not listed as a site, we would be happy to work with you to set one up.
Please contact site@ssrn.com for more information.

Individual Membership (for those not covered by a site subscription)

Join a site subscription, request a trial subscription, or purchase a subscription within the SSRN User
HeadQuarters: http://www.ssrn.com/subscribe

Financial Hardship

If you are undergoing financial hardship and believe you cannot pay for an eJournal, please send a

mailto:bblack@northwestern.edu
mailto:RGILSON@LELAND.STANFORD.EDU
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=19&V=6&T=CMBO#top
http://hq.ssrn.com/jourInvite.cfm?jourid=CMBO_1865415
http://hq.ssrn.com/JourUnsubscribe.cfm?jourid=CMBO_1865415
http://www.ssrn.com/en/index.cfm/subscribe/
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=19&V=6&T=CMBO#financial
http://hq.ssrn.com/
mailto:Support@SSRN.com
http://www.ssrn.com/update/arn/arn_site-licenses.html
http://www.ssrn.com/update/csn/csn_site-licenses.html
http://www.ssrn.com/update/cgn/cgn_site-licenses.html
http://www.ssrn.com/update/ern/ern_site-licenses.html
http://www.ssrn.com/update/erpn/erpn_site-licenses.html
http://www.ssrn.com/update/fen/fen_site-licenses.html
http://www.ssrn.com/update/hen/hen_site-licenses.html
http://www.ssrn.com/update/isn/isn_site-licenses.html
http://www.ssrn.com/update/lsn/lsn_site-licenses.html
http://www.ssrn.com/update/mrn/mrn_site-licenses.html
http://www.ssrn.com/update/psn/psn_site-licenses.html
http://www.ssrn.com/update/sirn/sirn_site-licenses.html
http://www.ssrn.com/update/crn/crn_site-licenses.html
http://www.ssrn.com/update/lit/lit_site-licenses.html
http://www.ssrn.com/update/prn-/prn_site-licenses.html
mailto:site@ssrn.com
http://www.ssrn.com/subscribe


detailed explanation to Subscribe@SSRN.com

^top

To ensure delivery of this eJournal, please add LSN@publish.ssrn.com (Stephens/Johnson) to your
email contact list. If you are missing an issue or are having any problems with your subscription, please
Email Support@ssrn.com or call 877-SSRNHELP (877.777.6435 or 585.442.8170).

FORWARDING & REDISTRIBUTION

Subscriptions to the journal are for single users. You may forward a particular eJournal issue, or an
excerpt from an issue, to an individual or individuals who might be interested in it. It is a violation of
copyright to redistribute this eJournal on a recurring basis to another person or persons, without the
permission of Social Science Electronic Publishing, Inc. For information about individual subscriptions
and site subscriptions, please contact us at Site@SSRN.com

^top

Copyright © 2016 Social Science Electronic Publishing, Inc. All Rights Reserved

mailto:Subscribe@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=19&V=6&T=CMBO#top
mailto:Site@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=19&V=6&T=CMBO#top

