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GORDON J. AN DERSON, Victoria University of Wellington - Faculty of Law

Email: gordon.anderson@vuw.ac.nz

JANE BRYSON, Victoria University of Wellington - Victoria Management School
Email: jane.bryson@vuw.ac.nz

The Employment Relations Act 2000 has strengthened individual employee rights in two ways. First it
provides that the parties to an employment relationship must deal with each other in good faith and second
it has made it clear that the standard by which an unjustifiable action is to be judged is an objective one. It
is suggested that applying these new provisions will require some realignment of the judicial mindset which
has tended to resist interventions into an employer's management of its employees. This paper will first
discuss the nature and extent of the good faith obligation in the management of the day-to-day individual
employment relationship as well as the nature of the changes to the test of justification. It will then go on to
consider whether disciplines such as organisational psychology and human resource management good
practice provide a potential source of reliable evidence which can contribute to the legal development and
re-evaluation of concepts such as good faith and justification. The ability to make such a contribution is
dependent first on whether the disciplines are sufficiently developed and their principles and practices
sufficiently accepted and second on whether the courts are prepared to accept and give adequate weight to
expert evidence that may be adduced.

"Employment Rights in an Era of Individualised Employment" [l
(2007) 38 Victoria University of Wellington Law Review 417
Victoria University of Wellington Legal Research Paper No. 41

GORDON J. AN DERSON, Victoria University of Wellington - Faculty of Law

Email: gordon.anderson@vuw.ac.nz

On 7 August 2007, Gordon Anderson delivered his inaugural lecture after becoming a professor in the Law
Faculty of Victoria University of Wellington. Gordon took as his theme the protection of employees
employed on an individual contract of employment. Following the repeal of the award system by the
Employment Contracts Act 1991 the majority of New Zealand employees ceased to be covered by
collectively negotiated instruments. Instead the contract of employment became dominant. The lecture
argued that the common law contract of employment provides little protection for employees. Instead
protection depends on some critical statutory interventions that provide a degree of balance within the
employment relationship. While not perfect, these protections may be the best that can be expected in the
real world of employment.

"The Individual and the Employment Relations Act" [l
26 New Zealand Journal of Industrial Relations 103
Victoria University of Wellington Legal Research Paper No. 42

GORDON J. AN DERSON, Victoria University of Wellington - Faculty of Law

Email: gordon.anderson@vuw.ac.nz

Union density in New Zealand at the time of the enactment of the Employment Relations Act 2000 was
estimated at 17 per cent meaning that collective bargaining was of marginal importance to the bulk of
employees. For this reason it is necessary to reconsider the approach to employment law and in particular
the extent to which statutory labour law should evolve to reflect the reality of modern employment
relationships. This article considers the implications of the ERA from the perspective of the individual non-
unionised employee working in an unorganised workplace and asks what the reforms achieved for such
employees.

"The Good Employer: The Image and the Reality" [l
International Labour and Employment Relations Association 16th World Congress, Philadelphia, July 2012
Victoria University of Wellington Legal Research Paper No. 43

GORDON J. AN DERSON, Victoria University of Wellington - Faculty of Law

Email: gordon.anderson@vuw.ac.nz
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JANE BRYSON, Victoria University of Wellington - Victoria Management School
Email: jane.bryson@vuw.ac.nz

This paper considers the good employer from both an HRM perspective and a legal perspective
emphasising the inter-relationship between HRM and the law. While the paper focuses on New Zealand’s
particular experience with a legislative conceptualisation of the good employer it also has a general
application as the problems it addresses are applicable to employers generally, all of whom to a greater or
lesser extent seek to project a “good employer” brand. The paper begins by considering the notion of a
good employer first from an HRM and then a legal perspective and suggests that the theory of instrumental
decentred regulation assists in explaining a relationship between the law and HRM: legal obligations
imposed on employers have led to self-regulation through the development of HRM policies which in turn
have helped the law develop its own concept of what constitutes a good employer. The paper concludes
with a discussion of the strengths and weaknesses of New Zealand’s statutory model of the good employer.

This paper was presented at the 16th ILERA World Congress as part of a Panel “The Good Employer - A
Basic Building Block for Global Worker Rights.” The other participants were Prof Ellen Dannin, Penn
State, Associate Professor John Howell, University of Melbourne, Professor John Budd, University of
Minnesota, and Professor Gregor Murray, Université de Montréal. References to papers by those panel
members can be found in the paper.
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The Victoria University of Wellington was founded in 1899 to mark the Diamond Jubilee of the reign of
Queen Victoria of Great Britain and of the then British Empire. Law teaching started in 1900. The Law
Faculty was formally constituted in 1907. The first dean was Richard Maclaurin (1870-1920), an eminent
scholar of both law and mathematics. Maclaurin went on to lead the Massachussetts Institute of Technology
as President in its formative years. Early professors included Sir John Salmond (1862-1924), still one of the
Common Law's leading scholars. His texts on jurisprudence and torts have gone through many editions and
remain in print.

Alumni include Sir Robin Cooke (1926-2006), one of the leading judges of the British Commonwealth. As
Baron Cooke of Thorndon, he sat on over 100 appeals to the Judicial Committee of the House of Lords, one
of very few Commonwealth judges ever appointed to do so.

Since 1996 the Law School has occupied the Old Government Building in central Wellington. Designed by
William Clayton and opened in 1876 to house New Zealand's then civil service, the building is a
particularly fine example of Italianate neo-Renaissance style. Unusually among large colonial official
buildings of the time it is constructed of wood, apart from chimneys and vaults.

The School is close to New Zealand's Parliament, courts, and the headquarters of government departments.
Throughout Victoria's history, our law teachers have contributed actively to policy formation and to law
reform. As a result, in addition to many scholarly articles and books, the Victoria SSRN pages include a
number of official reports.
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students. The faculty has an increasing number of doctoral students. Ordinarily there are ten to twelve
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approximately to a North American associate professor in rank.


http://hq.ssrn.com/Journals/RedirectClick.cfm?url=http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=765664&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:jane.bryson@vuw.ac.nz
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=10&V=2&T=CMBO&redirectFrom=true#top
http://www.victoria.ac.nz/law/

Submissions

To submit your research to SSRN, sign in to the SSRN User HeadQuarters, click the My Papers link on left
menu and then the Start New Submissions button at top of page.

Distribution Services

If your organization is interested in increasing readership for its research by starting a Research Paper
Series, or sponsoring a Subject Matter eJournal, please email: RPS@SSRN.com

Distributed by:

Legal Scholarship Network (LSN), a division of Social Science Electronic Publishing (SSEP) and Social
Science Research Network (SSRN)

Directors
LAW SCHOOL RESEARCH PAPERS - LEGAL STUDIES

BERNARD S. BLACK

Northwestern University - School of Law, Northwestern University - Kellogg School of Management,
European Corporate Governance Institute (ECGI)

Email: bblack@northwestern.edu

RONALD J. GILSON
Stanford Law School, Columbia Law School
Email: rgilson@leland.stanford.edu

Please contact us at the above addresses with your comments, questions or suggestions for LSN-LEG.
Mop
Subscribe to Journal | Unsubscribe from Journal | Join Site Subscription | Financial Hardship

Subscription Management

You can change your journal subscriptions by logging into SSRN User HQ. If you have questions or
problems with this process, please email UserSupport@SSRN.com or call 877-SSRNHelp (877.777.6435
or 585.442.8170). Outside of the United States, call 00+1+585+4428170.

Site Subscription Membership

Many university departments and other institutions have purchased site subscriptions covering all of the
eJournals in a particular network. If you want to subscribe to any of the SSRN eJournals, you may be able
to do so without charge by first checking to see if your institution currently has a site subscription.

To do this please click on any of the following URLSs. Instructions for joining the site are included on these
pages.

Accounting Research Network

Cognitive Science Network

Corporate Governance Network

Economics Research Network
Entrepreneurship Research & Policy Network
Financial Economics Network

Health Economics Network

Information Systems & eBusiness Network



http://hq.ssrn.com/
mailto:RPS@SSRN.com
mailto:bblack@northwestern.edu
mailto:RGILSON@LELAND.STANFORD.EDU
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=10&V=2&T=CMBO&redirectFrom=true#top
http://hq.ssrn.com/jourInvite.cfm?jourid=CMBO_1865415
http://hq.ssrn.com/JourUnsubscribe.cfm?jourid=CMBO_1865415
http://papers.ssrn.com/subscriptionforms/mainmenu.html
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=10&V=2&T=CMBO&redirectFrom=true#financial
http://hq.ssrn.com/
mailto:UserSupport@SSRN.com
http://www.ssrn.com/update/arn/arn_site-licenses.html
http://www.ssrn.com/update/csn/csn_site-licenses.html
http://www.ssrn.com/update/cgn/cgn_site-licenses.html
http://www.ssrn.com/update/ern/ern_site-licenses.html
http://www.ssrn.com/update/erpn/erpn_site-licenses.html
http://www.ssrn.com/update/fen/fen_site-licenses.html
http://www.ssrn.com/update/hen/hen_site-licenses.html
http://www.ssrn.com/update/isn/isn_site-licenses.html

e Legal Scholarship Network

« Management Research Network

o Political Science Network

e Social Insurance Research Network

o Classics Research Network

o English & American Literature Research Network
o Philosophy Research Network

If your institution or department is not listed as a site, we would be happy to work with you to set one up.
Please contact site@ssrn.com for more information.

Individual Membershi P (for those not covered by a site subscription)

Join a site subscription, request a trial subscription, or purchase a subscription within the SSRN User
HeadQuiarters: http://www.ssrn.com/subscribe

Financial Hardship

If you are undergoing financial hardship and believe you cannot pay for an eJournal, please send a detailed
explanation to Subscribe@SSRN.com

Mop

To ensure delivery of this journal, please add LSN@publish.ssrn.com (Legal Scholarship Network) to
your email contact list. If you are missing an issue or are having any problems with your subscription,
please Email usersupport@ssrn.com or call 877-SSRNHELP (877.777.6435 or 585.442.8170).

FORWARDING & REDISTRIBUTION

Subscriptions to the journal are for single users. You may forward a particular eJournal issue, or an excerpt
from an issue, to an individual or individuals who might be interested in it. It is a violation of copyright to
redistribute this eJournal on a recurring basis to another person or persons, without the permission of Social
Science Electronic Publishing, Inc. For information about individual subscriptions and site subscriptions,
please contact us at Site@SSRN.com

Mop

Copyright © 2012 Social Science Electronic Publishing, Inc. All Rights Reserved


http://www.ssrn.com/update/lsn/lsn_site-licenses.html
http://www.ssrn.com/update/mrn/mrn_site-licenses.html
http://www.ssrn.com/update/psn/psn_site-licenses.html
http://www.ssrn.com/update/sirn/sirn_site-licenses.html
http://www.ssrn.com/update/crn/crn_site-licenses.html
http://www.ssrn.com/update/lit/lit_site-licenses.html
http://www.ssrn.com/update/prn-/prn_site-licenses.html
mailto:site@ssrn.com
http://www.ssrn.com/subscribe
mailto:Subscribe@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=10&V=2&T=CMBO&redirectFrom=true#top
mailto:usersupport@ssrn.com
mailto:Site@SSRN.com
http://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=10&V=2&T=CMBO&redirectFrom=true#top

