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  1 

FOREWORD: NEW THINKING ON 
SUSTAINABILITY 
Catherine J Iorns Magallanes* 

I INTRODUCTION 
We all depend on the natural environment for our survival. Our food, water and air is derived from 

the natural world around us, as are our material comforts. Our fundamental dependence is obvious, 
when we think about it, yet we have also managed to create many communities and societies 
worldwide where this dependence can be forgotten—where we can live comfortably, buying what we 
need, divorced from and not having to worry about its natural origins. With the help of modern 
technology, we have been able to take for granted the existence of such ecosystem services, and thus 
assume that they will continue—and that our societies will continue—in at least as good a position as 
they are now. 

However, scientific assessments show that we are using more of the world's resources than can be 
replenished, given the rate we keep taking them. Every year we are destroying more and more of the 
world's bio-capacity, which makes it harder for our ecosystems to even provide the same level of 
service as the year before. To meet growing human populations and their growing levels of wants and 
needs, we use (and pollute) more and more land, water and air each year, leaving less and less for 
other species on this planet. Unfortunately, we are also using up the planet's resources at a rate which 
means that they will not be available to meet the needs of future generations. Our current way of living 
is ecologically unsustainable. Worse, we are altering the physical state of the planet in a way that it 
will make it significantly harder for future generations to survive at all. If we are to fulfil argued duties 
to future generations, not to mention argued responsibilities to the survival of other species and the 
earth's ecosystems on a larger scale, we need to change our actions and we need new systems or rules 
for regulating our actions. In terms of law, we need new thinking on how to define, require and enforce 
true, ecological sustainability. 

In February 2014, Petra Butler and I organised a conference at the Victoria University of 
Wellington Law School that was designed to address such new legal thinking on sustainability. This 
Journal issue contains articles from several of the key presentations from the conference. The 
background to the issues addressed, the conference itself, and then this Journal issue are addressed 
below. 

  

*  Senior Lecturer in Law, Victoria University of Wellington; BA, LLB(Hons) Well, LLM Yale. 
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V CONCLUSION: CAN THERE BE A GLOBAL EXPRESSION OF 
A TRUST CLAIM? 

The basic public trust idea within the contours of a single sovereign entity is easy enough to 
understand. Cases at the state level in the United States have even suggested that the trust 
responsibility binds the legislative power of the state (at a theoretical level, the legislative power is 
supposed to represent the combined power of the people in an institutional setting and the 
constitutional limitations are a form of pre-commitment limitation on the use of that power).43 The 
atmospheric trust litigation begun by Our Children’s Trust is premised on the idea that the atmosphere 
is res communes and thus part of the public trust property. The failure of the various states to protect 
against its degradation is a breach of the trust responsibility and leads to other serious consequences 
all of which combine to threaten the well-being of the people the state is charged with protecting. Like 
the recent Dutch litigation, the public trust litigation asserts that one of the obligations of the state is 
to enforce the reduction of greenhouse gases. This obligation is not diminished by the reality that 
climate disruption is a global problem demanding a global response. Instead, that reality may, in fact, 
increase the obligation to act, especially in the developed countries.  

One of the lessons that can be learned from the evolving relationship between settler colonial 
states and indigenous populations (including the problematising of Indianess within the broader 
category of indigeneity) is that what seems to be a local problem really has global resonance. It may 
have local expression, but that should not be misunderstood as isolated expression. Instead, it has to 
be understood as a particular part of a general phenomenon and thus each effort at engagement can be 
a lesson for others. One expression of the trust responsibility between the settler colonial state and the 
indigenous people it is responding to can be a lesson for others. Importantly, it can also be a lesson in 
how the trust responsibility is expressed legally and institutionally. Those lessons, regardless of how 
local they might seem can be understood as part of a global process. What global institutional structure 
evolves from the processes set in motion by UNDRIP as well as domestic struggles apart from the 
international system are not clear. What is clear is that each will inform the other. Similarly, attention 
to the evolving trust duties both specific to indigenous people and non-indigenous people will inform 
our understanding of the general public trust doctrine and its attendant duties. As important, it will 
also inform our understanding of what constitutes a legitimate state. The trust duty will once again be 
understood as the fundamental attribute of legitimate authority.  

 

 

 

  

43  See Marks v Whitney 491 P 2d 374 (Cal 1971); and National Audubon Society v Superior Court 658 P 2d 79 
(Cal 1983). 
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COMMENT: DEEPENING THE PATH OF 
TRANSLATION – DIFFERENTIATING 
ARGUMENTS FROM POWER FROM 
ARGUMENTS FROM LEGITIMACY IN A 
HETERODOX WORLD 
Gay Morgan* 

This comment is made in response to a public lecture by Gerald Torres on "Translating Climate 
Change" given at Victoria University of Wellington in July 2014. 

Torres' discussion seeks a usable and useful jurisprudential paradigm which can be usefully 
translated from the legal traditions which have variously evolved from British jurisprudence and 
liberal thought, across heterodox world views.1 He hopes that the suggested paradigm can be a tool 
to support both the idea of legitimate authority and the duty to use that authority to act for the benefit 
of the people. In doing so, he differentiates power from authority and embraces the ideas that ultimate 
authority flows from the people and that a government's fundamental duty is to protect the well-being 
of the people. That is a protective duty and a trust the people have bestowed upon that institution in 
exchange for accepting and respecting its claim to legitimate authority. In a word, he recasts his 
discussion in the constitutional context of Salus populi suprema lex,2 with Salus populi necessarily 
grounding the legitimacy and fundamental duty of governments. Honouring that trust and duty, 
perhaps however bestowed, is part of what distinguishes authority from raw power. Reaching into 
United States Indian law and other jurisprudence, Torres proposes the Public Trust doctrine which is 
applied to United States Federal Government's duties vis-à-vis tribal and public resources, as a useful 
working model of that primary and justificatory duty of governments to act as fiduciaries vis-à-vis 
their people. He argues that duty is one which requires the protection of natural resources in such a 

  

*  Senior Lecturer, Te Piringa – Faculty of Law, University of Waikato; BA (physics) Colorado, JD (summa) 
San Diego, LLM Yale. 

1  Gerald Torres "Translating Climate Change" (2015) 13 NZJPIL 137. 

2  The good of the people is the highest law.  
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way that current and future generations are protected from a loss of well-being due to the degradation 
of those resources. Torres' sees the United Nations Declaration on the Rights of Indigenous Peoples 
as a possible lever for translating States' now formal international duties to protect indigenous cultures 
and resources into a universal duty to protect the viable living environment of all peoples. Under such 
a conception of the fundamental requirements for legitimacy, governments would be required to act 
to protect their peoples from climate change, as to do otherwise fails in their fiduciary duty to protect 
both the public and their common resources from harm. 

This echoes the insights of that early British seeker of the foundations of legitimate governmental 
authority and the duties attendant to that authority, Thomas Hobbes. I have proposed, and do propose, 
that Thomas Hobbes was essentially correct in maintaining that legitimate governing authority must 
be anchored in both the duty and the ability to maintain the safety of the people. I argue however that 
the safety of the people is a phrase that encompasses more than being kept safe from invaders and 
criminals, and believe Hobbes would agree. However, while the exchange of a monopoly on the use 
of force, or the authority to set the rules by which force may be employed in exchange for guaranteeing 
the people's safety, may have been a plausible argument for the legitimacy of State authority during 
and after the Reformation, the post-Reformation States do not and arguably never did deliver that 
safety. From his writings one can discern that the Hobbesian conception of safety was not overly 
restrictive and might plausibly be extended to cover more than mere public order. I argue for a 
particular conception of Safety as foundational to legitimacy and propose the role Safety ought to play 
in determining the legitimacy of a governing authority. Torres' Public Trust doctrine proposal is of a 
similar vein and I have some ideas about how one could go about translating it across heterodox 
worldviews,3 without falling into what I have termed the liberal paradox4 of imposing liberal beliefs 
on non-liberals, in essence forcing people to be free and thus destroying their normative context and 
concomitant ability to pursue their good within that framework.   

I think Torres' Public Trust proposal resonates with Safety as a legitimising concept, and suggest 
"shared bads"5 as a translation mechanism for implementing internationally shared requirements for 
substantive legitimacy. 'Shared bads' respects heterodox world views, avoids the liberal paradox and 
assuages the liberal conscience. I will elaborate, as Torres' Public Trust doctrine, while a well-
developed legal doctrine has long been, as he notes, divorced from any legitimising role. Here is where 
Hobbes' ideas tying safety to legitimacy, when properly understood as Safety, and translated across 
heterodoxies through 'shared bads', can help. 

Safety, as a legitimising concept, rightly encompasses more than protection from external or 
internal physical attack. It encompasses more than protection of property. The conception of safety 

  

3  This is a fundamental part of Torres's challenge and one which he leaves relatively unanswered. 

4  Gay Morgan "Reflections on Pluralist Conundrums" [1998] 2 Yearbook of New Zealand Jurisprudence 71.  

5  Gay Morgan "Searching for Common Ground" [2002] 12 Journal of Contemporary Legal Issues 757. 
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which satisfactorily grounds both a claim and a base line for legitimacy encompasses an adequate 
physical, political and psychic space within which all individuals of a community can flourish. Such 
a conception is flexible enough to accommodate the concerns of an international pluralist if, rather 
than focusing on what human goods are necessary to achieve a legitimating arena of safety, the 
fundamental criteria for judgment are what 'shared bads' of humanity must be avoided.  While liberals 
and non-liberals often deeply disagree as to the good,6 there is a considerable consensus, supported 
both theoretically and empirically, as to the fundamental human bads. In that way, Isaiah Berlin's 
pluralist enterprise of recognising that different peoples will arrive at disparate balances of 
incommensurable but essential human goods can be respected, while providing a normatively 
defensible approach for making judgments as to legitimacy. Focusing Torres' suggested translation 
on the ability and success of a system in avoiding 'shared bads' leads neither to standard-less relativism 
nor to the paradoxical result of imposing liberalism's balance of incommensurables on those who 
would choose otherwise. Safety, properly conceived, can provide the framework for achieving a 
plausible and usable set of 'shared bads' or, alternatively, that 'shared bads' can anchor those 
requirements for safety which an authority must meet to successfully claim legitimacy.   

One of the three fundamentals of a Safety paradigm, as mentioned above, is a safe physical 
environment. This would necessarily encompass governmental duties to mitigate the environmental 
degradation and destruction fuelling climate change, if only to protect the population from the threats 
to their physical and psychic safety from the storms, sea level rises and other dangerous phenomenon 
driven by rising levels of heat in the oceans and atmosphere. One 'shared bad' widely agreed upon 
across heterodox world views is the destruction of the relevant people's continued ability to persist 
successfully as a people in a territory, and that is what climate change imperils. Safety also 
encompasses translatable criteria of the sort which Torres hopes become embedded into international 
legitimacy norms. 

The availability of external criteria for assessing legitimacy is important, as while the internal 
perspective is necessary for a system to achieve and maintain legitimacy, it is not sufficient.  Just as 
efficacy in maintaining order and governing ought not be enough to attain the mantle of legitimacy 
from the external perspective, mere evidence of legitimacy having been internally conferred ought 
not be enough. Even procedural legitimacy ought not be enough, as many processes for gaining the 
mantle of legitimacy do not lead to an adequate arena of Safety within which all members of the 
community may lead their lives. There must be evidence that the internal perspective is based on some 
sort of informed consent, rather than on a practical inability or a lack of opportunity to have any other 
perspective. Such evidence would be the extent of the arena of Safety enjoyed by the governed. 

Developing a Safety conception of legitimacy which is based on whether an authority, local, 
national or supranational effectively avoids those 'shared bads' which undermine human flourishing 
  

6  Including disagreeing about those versions of the good encapsulated in many international Human Rights 
documents.   
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Safety, as a legitimising concept, rightly encompasses more than protection from external or 
internal physical attack. It encompasses more than protection of property. The conception of safety 

  

3  This is a fundamental part of Torres's challenge and one which he leaves relatively unanswered. 

4  Gay Morgan "Reflections on Pluralist Conundrums" [1998] 2 Yearbook of New Zealand Jurisprudence 71.  

5  Gay Morgan "Searching for Common Ground" [2002] 12 Journal of Contemporary Legal Issues 757. 
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which satisfactorily grounds both a claim and a base line for legitimacy encompasses an adequate 
physical, political and psychic space within which all individuals of a community can flourish. Such 
a conception is flexible enough to accommodate the concerns of an international pluralist if, rather 
than focusing on what human goods are necessary to achieve a legitimating arena of safety, the 
fundamental criteria for judgment are what 'shared bads' of humanity must be avoided.  While liberals 
and non-liberals often deeply disagree as to the good,6 there is a considerable consensus, supported 
both theoretically and empirically, as to the fundamental human bads. In that way, Isaiah Berlin's 
pluralist enterprise of recognising that different peoples will arrive at disparate balances of 
incommensurable but essential human goods can be respected, while providing a normatively 
defensible approach for making judgments as to legitimacy. Focusing Torres' suggested translation 
on the ability and success of a system in avoiding 'shared bads' leads neither to standard-less relativism 
nor to the paradoxical result of imposing liberalism's balance of incommensurables on those who 
would choose otherwise. Safety, properly conceived, can provide the framework for achieving a 
plausible and usable set of 'shared bads' or, alternatively, that 'shared bads' can anchor those 
requirements for safety which an authority must meet to successfully claim legitimacy.   

One of the three fundamentals of a Safety paradigm, as mentioned above, is a safe physical 
environment. This would necessarily encompass governmental duties to mitigate the environmental 
degradation and destruction fuelling climate change, if only to protect the population from the threats 
to their physical and psychic safety from the storms, sea level rises and other dangerous phenomenon 
driven by rising levels of heat in the oceans and atmosphere. One 'shared bad' widely agreed upon 
across heterodox world views is the destruction of the relevant people's continued ability to persist 
successfully as a people in a territory, and that is what climate change imperils. Safety also 
encompasses translatable criteria of the sort which Torres hopes become embedded into international 
legitimacy norms. 

The availability of external criteria for assessing legitimacy is important, as while the internal 
perspective is necessary for a system to achieve and maintain legitimacy, it is not sufficient.  Just as 
efficacy in maintaining order and governing ought not be enough to attain the mantle of legitimacy 
from the external perspective, mere evidence of legitimacy having been internally conferred ought 
not be enough. Even procedural legitimacy ought not be enough, as many processes for gaining the 
mantle of legitimacy do not lead to an adequate arena of Safety within which all members of the 
community may lead their lives. There must be evidence that the internal perspective is based on some 
sort of informed consent, rather than on a practical inability or a lack of opportunity to have any other 
perspective. Such evidence would be the extent of the arena of Safety enjoyed by the governed. 

Developing a Safety conception of legitimacy which is based on whether an authority, local, 
national or supranational effectively avoids those 'shared bads' which undermine human flourishing 
  

6  Including disagreeing about those versions of the good encapsulated in many international Human Rights 
documents.   
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would both broaden and narrow the permissible set of legitimate governing systems. It would provide 
an effective and inclusive standard of substantive accountability for those authorities who would claim 
legitimacy, however procedurally constituted, while encouraging those same authorities to adhere to 
predictability and procedural regularity to avoid the widely shared Hobbesian bad of Chaos itself. 
Such a standard would provide a conception of legitimacy with normative requirements which 
actually went to Hobbes' original insight that a claim to authority must be grounded in assuring a safe 
arena within which people can live their lives without dread, while still leaving each community to 
pursue its own balance of the incommensurable human goods. It is workable, it is not ideologically 
driven, hence is widely translatable, and it goes to the very core concerns of our continued diverse 
human flourishing and of what is necessary for authority to justify itself. 

As even the President of the United States has declared climate change to be the greatest danger 
facing humanity, those governments which do not fulfil their duty to preserve the Safety of their 
people's environment, under Torres's Public Trust doctrine, under Hobbes' properly understood Safety 
doctrine, or otherwise, lose their claim to authority. Hobbes, like Locke,7 reserved the right of the 
people to put in place a new government if the existent one was not performing its side of the contract, 
as both agreed with Black8 and Torres that the people hold at least radical title to all rights. Hence, 
those governments which are not acting to effectively combat climate change are not only violating 
their Public Trust, they may very well be losing any legitimate claim to authority they ever had such 
that even absolutist Hobbes would say, enough. This is where Torres' article also leads, and this is 
where we, qua humanity, may need to go. 

  

7  See J Locke Two Treatises of Government (Liberal Arts Press, New York, 1952). 

8  See Charles L Black A New Birth of Freedom: Human Rights, Named and Unnamed (Putnam and Grosset, 
New York, 1997). 
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WILD LAW: A PROPOSAL FOR 
RADICAL SOCIAL CHANGE 
Peter D Burdon* 

To date, most authors writing Wild Law have focused on philosophy or proposing alternative or ideal 
laws. In contrast, this article seeks to understand why legal and governance systems around the world 
have failed to respond to the climate crisis. It also explores the material conditions necessary for 
enacting a broad social change project. The objective of the article is to initiate a conversation with 
advocates of Wild Law about how we can move beyond theory and engage in a collaborative project 
of ethical praxis.   

I INTRODUCTION 
In his infamous lectures on Hegel's Phenomenology of Spirit, the noted philosopher JM Bernstein 

argued that good academic scholarship always emerges from a crisis. By contrast, Bernstein argued 
that bad scholarship is motivated not by crisis, but by a puzzle.1 It is because of the nature and 
importance of the crisis that good scholarship is read and reread over successive generations. Hegel 
for example was grappling with the crisis of objective knowledge;2 Marx instructs us on the crisis of 
capitalism;3 Mary Wollstonecraft opens our eyes to the patriarchal foundations of our society;4 and 
Rachel Carson opened the world's eyes to the looming environmental crisis.5 The specific problem 
addressed by these (and other) great authors may have varying importance to successive generations, 
but their authorial urgency and ability to tap into and articulate a latent social thought remains 
instructive.  

  

*  Senior Lecturer, Adelaide Law School (peter.d.burdon@adelaide.edu.au). This article was written while the 
author was a visiting scholar at the University of California Berkeley Center for Law and Society. 

1  JM Bernstein "Phenomenology of Spirit, Introduction" (27 September 2006) The Bernstein Tapes 
<www.bernsteintapes.com>. Bernstein is directing his remarks specifically to philosophy. 

2  GWF Hegel Phenomenology of Spirit (Oxford University Press, Oxford, 1977).  

3  Karl Marx Capital: Volume 1: A Critique of Political Economy (Penguin Classics, London, 1992). 

4  Mary Wollstonecraft A Vindication of the Rights of Woman and A Vindication of the Rights of Men (Oxford 
University Press, Oxford, 2009). 

5  Rachel Carson Silent Spring (Houghton Mifflin Company, Boston, 2002). 
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