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Announcements

Victoria University of Wellington Student and Alumni Subseries Issue I: Comparative
Constitutionalism

Comparative Constitutionalism is the first in 2018 of several issues of The the Student/Alumni sub-Series
of the VUW Legal Research Papers.

The Student/Alumni sub-Series was launched in 2015. It publishes a selection of honours and
postgraduate papers from Victoria University of Wellington Law School.

The sub-Series includes both general and thematic issues.
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"The Long Shadow of Constituent Power: An Historical Critique" 0
Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No. 1/2018

ALEC DUNCAN, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: duncandore@gmail.com

According to the theory of constituent power, only the people can legitimately create constitutional
orders. Emmanuel Sieyes and Carl Schmitt’s conception of the theory hold that this power is
unmediated: its democratic purpose and procedure mean that legal devices cannot constrain its
exercise. However, responding to concerns about the power’s use by authoritarian regimes to
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legitimate anti-democratic constitutional amendments, constitutional theorists have recently sought to
devise ways to legally limit the power’s potential. This paper maintains that the theory and the
critiques thereof are incomplete because they do not consider social and political factors — distinct from
procedural concerns - relevant to how people perceive the legitimacy of constitutional regimes.

This paper advances three arguments. First, that Sieyés and Schmitt’s conception confers legitimacy
and unlimited potential on procedurally correct exercises of the constituent power. Secondly, that this
connection between procedure and legitimacy is not demonstrated by historical instances of
revolutionary constitution-making. Finally, that revolutionary exercises of the power tend to destroy
the democratic basis on which it is premised. The paper concludes by urging constitutional theorists to
carefully examine contextual factors during instances of constitution-making and to distance the theory
of constituent power from revolutionary instances of constitution-making.

"Inclusive Constitution-Making: Lessons from Iceland and Ireland for Aotearoa New

Zealand" O
Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No 2/2018

REBECCA MCMENAMIN, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: bex.mcmen@hotmail.com

New Zealand’s constitutional journey has been revived in recent years through three expert-led
dialogues on more certain, formalised and new constitutionalism: the Constitutional Advisory Panel
(2013), Matike Mai Aotearoa (2016) and Constitution Aotearoa (2017). This paper advocates that any
constitution-making in New Zealand should follow inclusive processes to uphold democratic legitimacy
and facilitate deliberation. There are three key elements of inclusive constitution-making. First, the
people should have ownership over important parts of the process. Second, there should be a citizen-
led representative drafting body — a constituent assembly without the power to make ordinary law and
comprised of politically independent delegates. Third, there should be public oversight of the process
to ensure transparency and provide for meaningful consultation. This paper undertakes a comparative
exercise, analysing recent inclusive constitution-making experiences in Iceland and Ireland, to offer
proposals for inclusive constitution-making in Aotearoa New Zealand. New Zealand’s most significant
challenge in terms of ownership is considering the proper role for experts and balancing the power of
political elites in a climate of constitutional apathy. In terms of representation, the most significant
challenge for New Zealand is how to represent the interests of Maori as tangata whenua and how to
represent traditionally marginalised voices in politics, such as those of women, ethnic minorities and
youth. In terms of public oversight, the biggest challenge is how we can use digital democracy in
constitution-making.

"A Black Veil Over Europe: Are Legislative Prohibitions on Islamic Dress (‘Burqa Bans')

Justified?" [J
Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No 3/2018

NICOLA ROBBINS, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: nicola.robbins@vuw.ac.nz

Recently in Europe there has been an increase in legislative prohibitions on Islamic dress. These
prohibitions, which primarily target headscarves and full-face veils, are colloquially referred to as
“burga bans”. Although “burga bans” exist in many European countries, this paper specifically looks at
examples from Switzerland, Turkey and France, and three resulting European Court of Human Rights
cases, Dahlab v Switzerland, Sahin v Turkey, and S.A.S v France. This paper also considers the
justifications used to support the respective “burga bans”, namely secularism, coercion and gender
equality, and attempts to ascertain their veracity. This paper concludes that the justifications given do
not satisfy the goals they claim to achieve, therefore, the bans are not justifiable.

"The Place of Backlash in Decisions of the New Zealand Judiciary" O
Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No. 4/2018

KATE WILSON, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: kate-wilson@hotmail.co.nz

Issues central to a group identity, or nomos, are very significant to those who hold them. When those
issues clash in courts, judges can be faced with very difficult and controversial decisions. When they
have the authority and discretion to address issues of nomos, New Zealand courts both can and should
consider the backlash that their decisions could cause, as backlash in the New Zealand context tends
to lead to meaningful change to a judge’s decision. However, a democratic constitutionalist view of
backlash realizes that it is not always a negative phenomenon. Instead, backlash is evidence of



https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3154882&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2991099&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:bex.mcmen@hotmail.com
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3154854&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2961973&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:nicola.robbins@vuw.ac.nz
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3154855&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2031281&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:kate-wilson@hotmail.co.nz
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/PIP_Journal.cfm?pip_jrnl=1864782&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/PIP_Journal.cfm?pip_jrnl=1864782&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/PIP_Journal.cfm?pip_jrnl=1864782&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E

subjects within a system contesting the norms and nomos that underlie their constitutional law. This
conception of backlash is well suited to New Zealand’s constitutional experience, and so while judges
would be prudent to consider the potential backlash against their judgments, they should not avoid full
engagement with the law purely to avoid conflict.
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