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THE ZYKLON B LEGACY AND THE 

CASE FOR INVESTIGATING ARMS 

DEALERS RESPONSIBLE FOR 

INTERNATIONAL CRIMES IN 

MYANMAR 
Hannah Reid 

The International Criminal Court (ICC) is investigating crimes committed in part on the territory of 

Bangladesh, including the persecution of Myanmar's Rohingya population. As the ICC delves into 

individual responsibility for alleged crimes, the International Court of Justice hears the case of The 

Gambia v Myanmar, determining the state's potential responsibility for genocide. With liability for 

crimes against the Rohingya being determined from multiple angles, this article argues that one of 

those angles should be the criminal liability of arms dealers. The article canvasses the post-World 

War II jurisprudence on the responsibility of industrialists for international crimes, paying particular 

attention to the Zyklon B case. It then outlines how the law on aiding and abetting was developed by 

the ad hoc International Criminal Tribunals for Yugoslavia and Rwanda, and the modes of liability 

in the Rome Statute of the International Criminal Court that could be used to prosecute criminally 

responsible arms dealers. The jurisprudence on industrial responsibility for crimes committed in 

World War II has been underutilised by international courts and tribunals, but the ICC's investigation 

into Myanmar offers an opportunity to revitalise the Zyklon B precedent, ensuring that those profiting 

from the sales of arms used to commit international crimes can no longer hide behind the facade of 

"just doing business". 

I INTRODUCTION 

On 14 November 2019, the Pre-Trial Chamber of the International Criminal Court (ICC) 

authorised the Office of the Prosecutor (OTP) to proceed with an investigation into alleged crimes 
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committed in the Situation in the People's Republic of Bangladesh (Bangladesh) and the Republic of 

the Union of Myanmar (Myanmar) since 1 June 2010 (the Situation in Bangladesh/Myanmar). As the 

result of waves of violence against the Rohingya in Myanmar in 2016 and 2017, an estimated 600,000 

to one million Rohingya fled to Bangladesh.1 Myanmar's military forces, the Tatmadaw, conducted 

"clearance" operations, burning Rohingya villages and carrying out killings and sexual violence. The 

Independent International Fact-Finding Mission on Myanmar (IIFFMM) found that there were 

reasonable grounds to conclude that the Tatmadaw carried out these attacks against the Rohingya with 

genocidal intent.2  

With the parallel proceedings against Myanmar in the International Court of Justice, the genocidal 

violence against the Rohingya is currently being assessed by both the International Court of Justice 

and ICC, for both state and individual responsibility. These investigations and proceedings present an 

opportunity to pursue accountability for international crimes from multiple angles. This article argues 

that one of those angles should consist of investigating and prosecuting arms dealers before the ICC. 

The IIFFMM released a report in September 2019 identifying companies that transferred arms to the 

Tatmadaw between 2016 and 2018, including companies located in China, North Korea, India, Israel, 

Russia and Ukraine.3 These companies supplied arms after 2016, when the Tatmadaw's activities 

became widely and publicly known.4 Their officials should, therefore, be investigated for complicity 

in crimes committed in the Situation in Bangladesh/Myanmar.  

At what point should arms dealers be held liable for facilitating crimes against humanity, war 

crimes or genocide? There is a concern that prosecuting accomplices for financing or otherwise 

facilitating international crimes may reach so far that it encompasses legitimate commercial activity. 

Arms are multipurpose. They can be used for the lawful conduct of hostilities, security or law 

enforcement, but they could also be used in the commission of international crimes. 

The first part of this article canvasses the trials of industrialists and businesspeople that took place 

following World War II (WWII). The post-WWII trials have been criticised on several fronts, but a 

  

1  Report of the detailed findings of the Independent International Fact-Finding Mission on Myanmar UN Doc 

A/HRC/39/CRP.2 (17 September 2018) at [751]. On the parallel proceedings against Myanmar at the 

International Court of Justice, see International Court of Justice "The Republic of the Gambia institutes 

proceedings against the Republic of the Union of Myanmar and asks the Court to indicate provisional 

measures" (press release, 11 November 2019); and Application of the Convention on the Prevention and 

Punishment of the Crime of Genocide (The Gambia v Myanmar) (Provisional Measures) [2020] ICJ Rep 3. 

2  Report of the detailed findings of the Independent International Fact-Finding Mission on Myanmar, above n 

1, at [1441]. 

3  The economic interests of the Myanmar military: Independent International Fact-Finding Mission on 

Myanmar UN Doc A/HRC/42/CRP.3 (5 August 2019) at 106 and following.  

4  Simon Lewis and Wa Lone "Residents say civilians among dead in Myanmar army lockdown" (22 October 

2016) Reuters <www.reuters.com>.  
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handful of concepts and lessons have proved to be key pillars of transformation for international law. 

Significantly, the individuals prosecuted during these trials were selected for their illustrations of the 

various sectors of Nazi Germany that bore responsibility for its atrocities, such as the military, 

politicians, the media, professions and industrialists.  

The second part of this article sets out how trials in the ad hoc Tribunals, the International Criminal 

Tribunals for the Former Yugoslavia and Rwanda (ICTY and ICTR), developed the law on complicity 

in genocide and aiding and abetting liability. The third and final part covers the relevant modes of 

liability in the Rome Statute of the ICC under which arms dealers could be prosecuted. It also sets out 

how the violence against the Rohingya has been perpetrated and makes a prima facie case for why 

certain arms dealers should be investigated and prosecuted by the OTP.  

The core argument of this article is that the post-WWII jurisprudence holding industrialists 

responsible for providing the "tools" for international crimes has been hitherto underutilised. The ICC 

investigation into the Situation in Bangladesh/Myanmar is the perfect "test case" for an international 

court to use Zyklon B as a precedent so that those who profit while fuelling international crimes do 

not escape liability. The responsibility of arms dealers for international crimes has been explored in 

recent literature5 and litigation.6 Although each of the areas canvassed in this article – from the post-

WWII trials of industrialists to the reasons behind the lack of prosecutions of arms dealers – warrant 

in-depth consideration, the focus of this article is on providing an overview of the precedents created 

in the post-WWII trials, the development of liability for aiding and abetting, and the case for using 

that jurisprudence to investigate individuals responsible for supplying arms to the Tatmadaw. 

Throughout this article, I use the term "Rohingya" to refer to the group in question in Myanmar. 

I acknowledge that the term is contested, but as the Rohingya self-identify as a distinct ethnic group 

with their own religion, language and culture, and the United Nations General Assembly (UNGA) 

uses the term in its resolutions,7 it is an appropriate term to employ.  

  

5  See Nina HB Jørgensen (ed) International Criminal Responsibility of War's Funders and Profiteers 

(Cambridge University Press, Cambridge, 2020); Luca Ferro "Brothers-in-Arms: Ancillary State 

Responsibility and Individual Criminal Liability for Arms Transfers to International Criminals" (2015) 54 

Mil L & L War Rev 139; and Leigh Rome "The Case for Prosecuting Arms Traffickers in the International 

Criminal Court" (2015) 36 Cardozo L Rev 1149.  

6  R (Campaign Against Arms Trade) v Secretary of State for International Trade and Others [2019] EWCA 

Civ 1020, [2019] 1 WLR 5765. See also Dan Sabbagh "High court to hear legal battle over UK arms sales to 

Saudi Arabia" The Guardian (online ed, London, 22 April 2021).  

7  Situation of human rights of Rohingya Muslims and other minorities in Myanmar GA Res 74/246 (2019). 
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II THE POST-WORLD WAR II JURISPRUDENCE AND THE 
ORIGINS OF PROSECUTING INDUSTRIALISTS AND 
CORPORATE ACTORS  

On 20 November 1945, the trials of leading Nazi officials began before the Nuremberg 

International Military Tribunal (IMT). The IMT marked a "paradigm shift" in international law in two 

key respects.8 First, the Tribunal extended the state-centric international legal system to apply to 

individuals. In doing so, the Tribunal also extended international law to apply to individual members 

of certain organisations, including industrialists.9 Secondly, the IMT introduced crimes against 

humanity as a ground for prosecution.10 

Prosecutors charged 24 Nazi officials under four charges.11 These counts included using German 

businesses as instruments of economic mobilisation for war and, specifically, the industrialists among 

them embarking upon rearmament programmes.12 The Charter of the IMT provided for the Tribunal's 

jurisdiction over "leaders, organisers, instigators and accomplices participating in the formulation or 

execution of a common plan or conspiracy".13 A second set of trials was conducted under Control 

Council Law No 10, issued by the Allied Control Council on 20 December 1945. It empowered any 

of the occupying authorities to try suspected war criminals in their occupation zones. Article 2(2) of 

Control Council Law No 10 stated that an individual was deemed to have committed a crime if they 

were an accessory to the commission of any such crime or ordered or abetted the same.14 

  

8  Claudette Torbey "The Most Egregious Arms Broker: Prosecuting Arms Embargo Violators in the 

International Criminal Court" (2007) 25 Wis Intl LJ 335 at 355. 

9  At 355. 

10  At 355. The introduction of crimes against humanity ensured that the International Military Tribunal could 

prosecute the deportation of Germans, by Germans, to concentration camps in Nazi-occupied territories. See 

also Philippe Sands East West Street: On the Origins of Genocide and Crimes Against Humanity (Weidenfeld 

& Nicolson, London, 2016). 

11  The four charges were conspiracy to commit crimes, crimes against peace, war crimes and crimes against 

humanity: Charter of the International Military Tribunal 82 UNTS 279 (8 August 1945) [Nuremberg Charter], 

art 6 

12  Kyle Rex Jacobson "Doing business with the devil: The Challenges of Prosecuting Corporate Officials Whose 

Business Transactions Facilitate War Crimes and Crimes Against Humanity" (2005) 56 AFL Rev 167 at 171.  

13  Nuremberg Charter, above n 11, art 6. 

14  Allied Control Council Law No 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and 

Against Humanity (20 December 1945) 3 Official Gazette of the Control Council for Germany 50 (Berlin, 31 

January 1946), reprinted in (1947) 45 Intl L Stud Ser US Naval War Col 309, art 2(2).  
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Twenty-one defendants appeared before the IMT.15 The German industrialist Gustav Krupp was 

considered mentally and physically unfit to stand trial. The Krupp Company had been the main private 

supplier of armaments and ammunition to Germany during WWII.16 Although the IMT did not 

formally try Krupp, the charges against him were retained in the indictment.17 Krupp's inability to 

stand trial meant that Hjalmar Schacht was the first "corporate" defendant to face trial for Nazi crimes. 

Schacht was president of the Reichsbank until 1939 and minister without portfolio until January 

1943.18 He was considered a key player in Germany's rearmament. In 1943, he was imprisoned in 

various concentration camps.19 Schacht was acquitted because the prosecution failed to prove that he 

knew of the Nazi plans to wage war.20  

Despite Krupp's absence and Schacht's acquittal, the IMT's judgment nevertheless implicated 

industrialists and drew direct links between their pursuit of profits and Nazi crimes. The judgment 

stated that "[i]n this reorganization of the economic life of Germany for military purposes, the Nazi 

Government found the German armament industry quite willing to co-operate".21 The judgment also 

canvassed Krupp's use of slave labour at his factories in Essen.22 

The desire amongst the United States of America's prosecution team to prosecute industrialists 

was partly why the United States went ahead with "subsequent proceedings" at the Nuremberg 

Military Tribunals (NMT) conducted before United States military courts.23 The Farben Case 

involved 24 officials of the Farben firm who were prosecuted before the NMT.24 The defendants were 

directors of IG Farben, a collection of German chemical firms. During WWII, one of the Farben 

  

15  Adolf Hitler and Heinrich Himmler committed suicide before the end of the war in Europe, while Joseph 

Goebbels took his own life in British custody in May 1945; thus only 21 of the 24 indicted Nazi officials 

appeared in court.  

16  Torbey, above n 8, at 355. 

17  Prosecutor v Göring and others (Indictment) (1946) 1 TMWC-IMT 28 at 75. 

18  Leon Goldensohn The Nuremberg Interviews: An American Psychiatrist's Conversations with the Defendants 

and Witnesses (Pimlico, London, 2007) at 217. 

19  Schacht was sent to Dachau prison camp for connections with the 20 July 1944 attempted "coup". Schacht 

said that "when I found that Hitler wanted to arm more than was needed to get on an equal footing with other 

nations, I withdrew my credit to the Reich, would not furnish one penny more, and that led to my dismissal": 

Goldensohn, above n 18, at 220.  

20  Jacobson, above n 12, at 175–176. 

21  Prosecutor v Göring and others (Judgment) (1946) 1 TMWC-IMT 171 at 183. 

22  At 246. 

23  Grietje Baars "Capitalism's Victor's Justice? The Hidden Stories Behind the Prosecution of Industrialists Post-

WWII" in Kevin Jon Heller and Gerry Simpson (eds) The Hidden Histories of War Crimes Trials (Oxford 

University Press, Oxford, 2013) 163 at 173. 

24  United States v Krauch and others (Judgment) (1947) 8 TWC-NMT 1081 at 1173 [Farben Case].  
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companies held the trademark for Zyklon B, the gas used at many of the Nazi concentration camps. 

The chemical firms also supplied pharmaceutical drugs for medical experimentation on slave 

labourers. Across all five counts,25 10 defendants were acquitted completely and 13 defendants were 

found guilty and sentenced to prison terms ranging from one and a half years to eight years in prison, 

including time served.  

The NMT found no guilt for any of the defendants in relation to the Zyklon B gas because the gas 

had in fact been supplied by a joint venture with two other companies and no individual outside the 

management of the joint venture had full knowledge of the purpose for which the gas was actually 

being supplied.26 The NMT decided that the evidence was insufficient to prove that each defendant 

knew that the gas was being used to kill inmates in the concentration camps. Farben officials were 

also acquitted of the charges relating to the supply of pharmaceutical drugs for medical experiments, 

as evidence showed that Farben officials ceased the supply of drugs once they suspected any unlawful 

experimentation.27 The NMT in the Farben Case stressed the requirement of specific knowledge of 

crimes being committed.28 The NMT held that participation in Germany's rearmament was not a crime 

unless accompanied by the knowledge that rearmament was part of a plan to wage aggressive war.29 

Unlike the Farben Case, the NMT judgment in the Krupp Case found, regarding knowledge of the 

Krupp firm's activities at Auschwitz, that the persecution of Jews was "common knowledge not only 

in Germany but throughout the civilised world" and that the firm's personnel could not not have 

known.30 

Although it was the United States, rather than Britain, that had led the charge against industrialists 

in the post-WWII trials, the British Military Court heard the case of Zyklon B.31 The defendant, Dr 

  

25  (1) Planning, preparation, initiation, and waging of wars of aggression and invasion of other countries; (2) 

War crimes and crimes against humanity through the plundering and spoliation of occupied territories, and 

the seizure of plants in Austria, Czechoslovakia, Poland, Norway, France, and Russia; (3) War crimes and 

crimes against humanity through participation in the enslavement and deportation to slave labour on a gigantic 

scale of concentration camp inmates and civilians in occupied countries, and of prisoners of war, and the 

mistreatment, terrorisation, torture, and murder of enslaved persons; (4) Membership in a criminal 

organisation, the SS; (5) Acting as leaders in a conspiracy to commit the crimes mentioned under counts 1, 2 

and 3: The Farben Case, above n 24, at 1082–1083. 

26  At 1168–1169; and Jacobson, above n 12, at 184. 

27  Farben Case, above n 24, at 1171–1172; and Jacobson, above n 12, at 184. 

28  Farben Case, above n 24, at 1107–1108; and Jacobson, above n 12, at 177. 

29  Farben Case, above n 24, at 1112–1113; and Jacobson, above n 12, at 179. 

30  United States v Krupp (Judgment) (1948) 9 TWC-NMT 1327 at 1434. Although, on the charge of conspiracy 

to wage aggressive war, the Nuremberg Military Tribunals considered that Krupp's expansionism was not part 

of a conspiracy with the state to wage aggressive war; it was simply Krupp acting in the company's financial 

interests as any businessperson would. That charge was eventually dropped. 

31  Prosecutor v Tesch and others (1946) 1 LRTWC 93 (British Military Court at Hamburg) [Zyklon B Case]. 
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Bruno Tesch, was the owner of the firm Tesch & Stebenow. His co-defendants Karl Weinbacher and 

Joachim Drosihn were employees of the company. The company specialised in the Zyklon B gas 

which the company sold to the Nazi Schutzstaffel (SS) during WWII. The prosecution charged the 

three defendants with the war crime of supplying poison gas used for the extermination on allied 

nationals in concentration camps.32 The defendants must have been aware that the quantity of gas 

purchased by the SS was too large for mere pest control within the camps. Defence counsel for one 

of the accused argued that:33 

[S]ince the charge was not one of destroying human life but only of supplying the means of doing so, such 

action would only be contrary to the laws and usages of war if the means supplied were necessarily 

intended to kill human beings. To supply a material which also had quite legitimate purposes was no war 

crime. 

The prosecution argued in response that the essential question was not whether the accused 

intended to exterminate Allied concentration camp detainees, but, rather, that the accused knew that 

the SS had this intent and that supplying the gas would facilitate their acts.34 Both Tesch and 

Weinbacher were convicted and sentenced to death by hanging.35 Drosihn performed a more technical 

role within the company and was acquitted.36  

The Judge Advocate, in summing up the evidence before the NMT, stated that the Tribunal must 

be sure of three things: first, that allied nationals had been gassed by means of Zyklon B; secondly, 

that this gas had been supplied by Tesch & Stabenow; and thirdly, that the accused knew that the gas 

was being used for the purpose of killing human beings.37 The first two of those factors, that the 

accused had provided materials to the perpetrators used to commit crimes, was the actus reus. The 

third, that the accused knew that the material they provided was being used to commit crimes, was 

the mens rea. In the summing up, the Judge Advocate discussed a "deliberate avoidance" or 

"conscious avoidance" principle:38 

  

32  The specific wording of the charge was "at Hamburg, Germany, between 1st January, 1941, and 31st March, 

1945, in violation of the laws and usages of war did supply poison gas used for the extermination of allied 

nationals interned in concentration camps well knowing that the said gas was to be so used": Zyklon B Case, 

above n 31, at 93. 

33  At 98.  

34  At 100. 

35  Tesch trained the Nazi Schutzstaffel (SS) in using the gas to kill human beings. Weinbacher's position within 

the firm meant that he must have known everything that Tesch had known in relation to the company. 

36  Drosihn testified that he had reported to Tesch that he had seen inhumane treatment at two camps he had 

visited. 

37  Zyklon B Case, above n 31, at 101. 

38  At 101. 
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The Prosecution then ask: "Why is it that these competent business men are so sensitive about these 

particular deliveries? Is it because they themselves knew that such large deliveries could not possibly be 

going there for the purpose of delousing clothing or for the purpose of disinfecting buildings?" 

The Zyklon B Case imputed knowledge of the true uses of a company's products to company 

officials, if the officials carrying out their business must have had knowledge of the true uses to 

effectively carry out those duties.39  

The principle that emerged from jurisprudence in the aftermath of WWII is that political officials, 

military officials and industrialists could not escape criminal liability for selling multi-use products if 

the officials had knowledge that those products would be used for a criminal purpose. The cases 

established that the courts would not find an official liable for a crime without evidence of the official's 

knowledge that their actions contributed to a crime.  

Commentators have posited that the Nuremberg trials of industrialists was an initiative that failed 

and succeeded at the same time.40 Individuals, rather than corporations, were the subject of the post-

WWII prosecutions and after 1948, trials of industrialists slowed in favour of rebuilding post-war 

Germany. Yet, despite these "failed" legacies of the post-WWII trials, other dimensions of the 

jurisprudence subsisted. There was now a precedent to charge individuals with international crimes, 

and a precedent for holding industrialists responsible for providing perpetrators of atrocities with the 

tools needed to do their dirty work. The legacy of the post-WWII trials appeared to be that all facets 

of society will be held accountable for atrocities such as those committed by Nazi Germany. However, 

this legacy has arguably been either forgotten or ignored by subsequent international tribunals.  

III THE AD HOC TRIBUNALS, THE "SPECIFIC DIRECTION" 
REQUIREMENT, AND MISSED OPPORTUNITIES  

There have been few opportunities since WWII for international courts to develop the laws 

concerning the aiding and abetting of mass atrocities and the liability of corporate officials such as 

arms dealers. Neither the ICTY nor the ICTR heard a case of an industrialist, financier or corporate 

actor, but both Tribunals convicted individuals for genocide by accomplice liability.41 The Tribunals 

have discussed liability for complicity in genocide as distinct from aiding and abetting genocide, 

which created a considerable amount of confusion regarding what elements must be proved. There 

appears, however, to be considerable overlap between the two theories of liability, with one ICTR 

  

39  Jacobson, above n 12, at 195. 

40  Elizabeth Borgwardt "Bernath Lecture: Commerce and Complicity: Corporate Responsibility for Human 

Rights Abuses as a Legacy of Nuremberg" (2010) 34 Diplomatic History 627 at 629. 

41  See for example Prosecutor v Krnojelac (Judgment) ICTY Trial Chamber II, IT-97-25-T, 15 March 2002 at 

[127]; and Prosecutor v Akayesu (Judgment) ICTR Trial Chamber I, ICTR-96-4-T, 2 September 1998 at 

[684].  
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judgment stating that there is "no material difference" between complicity in genocide and the 

definition of aiding and abetting.42 

The actus reus for accomplice liability in the ad hoc Tribunals was that the defendant "carried out 

an act which consisted of practical assistance, encouragement or moral support to the principal 

offender."43 That act of assistance may be an act or omission and may occur before, during or after 

the actions of the principal offender.44 The mens rea for aiding and abetting was contentious, with 

contradictory judgments leading to confusion over the test for aiding and abetting, particularly in the 

cases of individuals supplying material support such as weapons. 

The key ICTY case in this respect was Perišić. Momčilo Perišić was charged with providing 

"personnel and logistical assistance to the Army of the Republika Srpska (VRS), contributing 

substantially and materially to their capacity to commit crimes".45 Perišić allegedly knew that his 

assistance was being used in significant part for criminal conduct.46 The Trial Chamber convicted 

Perišić, but the Appeals Chamber overturned the conviction by deciding that liability for aiding and 

abetting requires that the assistance provided be "specifically directed" towards criminal conduct.47  

ICTY Appeals Chamber judgments written after the Perišić decision have explicitly rejected 

"specific direction" as an element of aiding and abetting. The Appeals Chamber in Sainović held that 

"specific direction" was not an element of aiding and abetting, commenting that the Perišić Appeals 

Chamber judgment contradicted the plain readings of the explanations provided in the Mrksić and 

Sljivancanin judgment and the Lukić and Lukić judgment.48 The Appeals Chamber in Sainović 

canvassed the post-WWII case law on aiding and abetting and found that in none of those cases was 

"specific direction" required as a distinct element. The Appeals Chamber focused in particular on the 

Zyklon B case, exploring the absurd outcome that would have resulted had it adopted the "specific 

direction" criteria in that case.  

  

42  Prosecutor v Semanza (Judgment) ICTR Trial Chamber III, ICTR-97-20-T, 15 May 2003 at [394].  

43  Prosecutor v Krnojelac, above n 41, at [88].  

44  At [88]. 

45  Prosecutor v Perišić (Judgment) ICTY Trial Chamber I, IT-04-81-T, 6 September 2011 at [6].  

46  Prosecutor v Perišić (Revised Second Amended Indictment) ICTY Trial Chamber IT-04-81-PT, 5 February 

2008 at [8] and [9].  

47  Prosecutor v Perišić (Judgment) ICTY Appeals Chamber IT-04-81-A, 28 February 2013 at [73].  

48  Prosecutor v Sainović (Judgment) ICTY Appeals Chamber IT-05-87-A, 23 January 2014 at [1623], referring 

to Prosecutor v Mrkšić and Šljivančanin (Judgment) ICTY Appeals Chamber IT-95-13/1-A, 5 May 2009; and 

Prosecutor v Lukić and Lukić (Judgment) ICTY Appeals Chamber IT-98-32/1-A, 4 December 2012. The 

Appeals Chamber determined that the Perišić Appeals Chamber had relied on the "flawed premise that the 

Tadić Appeal Judgment established a precedent with respect to specific direction" (at [1623]). 
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The Appeals Chamber in Sainović instead adopted a test which assessed:49  

(i) the degree of each defendant's contribution to a crime, demonstrated through the role he played in, and 

the impact he exerted on, the commission of the crime; and (ii) whether the defendant knew that his acts 

contributed to the commission of the crime. 

The Trial Chamber in Mladić confirmed the actus reus for aiding and abetting: that the accused 

lend support which has a substantial effect on the perpetration of the crime, and this support need not 

be specifically directed.50 The mens rea requires that the aider and abettor has knowledge that their 

acts or omissions assisted in the commission of the crime, is aware of the principal perpetrator's 

criminal acts and state of mind, and that one of a number of crimes will probably be committed.51  

There were two ICTR cases that concerned aiding the crime of genocide. The ICTR Trial Chamber 

judgment in Akayesu contained an extensive discussion on complicity in genocide. The Trial Chamber 

described various forms of complicity:52 

Complicity by aiding or abetting implies a positive action which excludes, in principle, complicity by 

failure to act or omission. Procuring means is a very common form of complicity. It covers those persons 

who procured weapons, instruments or any other means to be used in the commission of an offence, with 

the full knowledge that they would be used for such purposes. 

The case of Prosecutor v Rutaganda, decided by the Trial Chamber on 6 December 1999, 

concerned aiding by providing weapons to commit genocide.53 Georges Rutaganda was the Second 

Vice President of the Interahamwe who had distributed weapons, ordered the separation of Hutu from 

Tutsi and directed the massacre of thousands of Tutsis. He was convicted of genocide, murder and 

extermination as crimes against humanity and sentenced to life imprisonment.  

The evidence adduced at trial showed that Rutaganda had supplied guns on three separate 

occasions for the killing of Tutsis. On the first occasion, Rutaganda supplied guns and machetes he 

had brought with him in his pick-up truck and said that "there was a lot of dirt that needed to be 

cleaned up".54 The Trial Chamber stated that the acts of assistance may be geographically and 

  

49  At [1627]. See also [1627]–[1642]. 

50  Prosecutor v Mladić (Judgment) ICTY Trial Chamber I, IT-09-92-T, 22 November 2017 at [3567]. The 

accused's act or omission may take place before, during or after the principal offender's act. 

51  At [3567]. "[I]t is not necessary that the aider and abettor should know the precise crime that was intended 

and which in the event was committed. If he is aware that one of a number of crimes will probably be 

committed, and one of those crimes is in fact committed, he has intended to facilitate the commission of that 

crime": Prosecutor v Furundžija (Judgment) ICTY Trial Chamber IT-95-17-T, 10 December 1998 at [246]. 

52  Prosecutor v Akayesu, above n 41, at [536]. 

53  Prosecutor v Rutaganda (Judgment and Sentence) ICTR Trial Chamber I, ICTR-96-3-T, 6 December 1999. 

54  At [188]. 
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temporally unconnected to the actual commission of the crime, provided that the participation 

substantially contributed to the commission of the crime.55 

The Rutaganda case is perhaps a more blatant demonstration of aiding and abetting than Akayesu, 

as Rutaganda drove weapons to the Interahamwe and subsequently ordered them to kill Tutsis. 

Noticeably absent from both the ICTR and national courts is the prosecution of any arms dealers or 

companies outside of Rwanda for exporting weapons to those carrying out the atrocities. Unlike the 

ease of access to weapons in the former Yugoslavia, weapons were mostly imported into Rwanda.  

One example of a possible prosecution for aiding the Rwandan genocide would have been Mil-

Tec, a British company which delivered weapons to the Rwandan government's armed forces, 

including by air delivery into Rwanda after the genocide was underway in April 1994.56 One of the 

first acts of the government that led the Rwandan genocide was to place an urgent order with Mil-Tec 

for USD 854,000 worth of arms and ammunition. Rwandan records allegedly show that Mil-Tec 

supplied around USD 5 million worth of ammunition and grenades in five separate deliveries in April 

and May 1994. The genocide was underway and widely reported at the time of these deliveries. The 

directors of Mil-Tec fled the United Kingdom when the deals with the Rwandan military were 

revealed, but nobody from Mil-Tec has been prosecuted for any involvement in crimes occurring in 

Rwanda.57 

A plausible explanation for why arms dealers and other industrialists have avoided prosecution 

by international tribunals since the post-WWII trials is what Grietja Baars calls "capitalism's victor's 

justice".58 Among the Allies, there had initially been an agreement that the nature and causes of WWII 

included Nazi Germany's economic and industrial imperialism. However, the priorities of the United 

States changed as the Cold War began. As Soviet power grew in the late 1940s, the United States 

needed allies in Europe to resist communism by embracing capitalism. With the Korean War 

beginning in the early 1950s, the United States needed to ensure that American companies arming 

their forces could do so without fear of prosecution. The point on which the Allies had previously 

agreed, that industrialists played a key role in waging war, had become a "Marxist theory".59 Thus, 

the post-WWII industrialists' trials became largely forgotten.  

  

55  At [43]. 

56  See for example Lisa Misol Weapons and War Crimes: The Complicity of Arms Suppliers (Human Rights 

Watch, 2004). See also Mark Phythian "The Illicit arms trade: Cold War and Post-Cold War" in Mark 

Phythian (ed) Under the Counter and Over the Border: Aspects of the Contemporary Trade in Illicit Arms 

(Springer, Dordrecht, 2000) 1 at 22. 

57  Matt Wells "Arms firm linked to Rwanda army chief" The Guardian (online ed, London, 10 February 2000). 

58  See Baars, above n 23. 

59  At 189. 
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As a result, the legacy of the post-WWII trials was primarily the holding of a select few high-

ranking individuals responsible for crimes, rather than holding liable those who materially contributed 

to their commission. This created the "capitalism's victor's justice" where international criminal law 

has evolved to focus on individual deviancy rather than conflict-related crimes fuelled by private 

companies.60 The ICTY and ICTR were created at the end of the Cold War, where capitalism had 

"won" and continued to spread. Corporate impunity was, therefore, allowed to continue, ensuring that 

international criminal law continued to focus on the criminally responsible perpetrators and 

commanders, but not the industrialists propping them up.  

These Cold War-era concerns, however, are becoming outdated. In domestic courts, arms dealers 

have been held responsible for providing weapons used to commit crimes. Frans van Anraat purchased 

the chemical thiodiglycol from the United States and Japan before selling it to Saddam Hussein's Iraqi 

government, which used the chemical in mustard gas attacks against both the Iranian military and the 

Kurdish population in northern Iraq. In 2007, Van Anraat was convicted as an accessory to war crimes 

committed by Hussein and the Iraqi army.61 The United Kingdom Court of Appeal ruled in 2019 that 

a series of arms sales to Yemen were illegal, as the government had not properly assessed whether the 

Saudi-led coalition had committed violations of international humanitarian law.62 A renewed focus 

on corporate responsibility for slavery, human rights abuses and violations of international 

humanitarian law threatens corporate impunity. It is in this climate that the Zyklon B precedent could 

be revitalised, particularly by the International Criminal Court.  

IV THE INTERNATIONAL CRIMINAL COURT AND THE ROME 
STATUTE  

This part first examines the requirements of aiding and abetting responsibility contained in the 

Rome Statute. I then argue that the ICC should include arms dealers in their investigation of crimes 

committed in Myanmar and consider prosecuting those found to be criminally responsible for aiding 

the genocidal violence against the Rohingya. 

A Aiding and Abetting Liability in the Rome Statute 

There are two theories of liability that would allow the OTP to prosecute arms dealers at the ICC.63 

The first of these is aiding and abetting. Under art 25 of the Rome Statute, an individual is criminally 
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See Public Prosecutor v van Anraat Court of Appeal of The Hague Case No 2200050906-2, 9 May 2007 at 
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63  The Katanga Trial Chamber stated that art 25 of the Rome Statute of the International Criminal Court 2187 
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responsible for a crime contained in the Rome Statute if that person, for the purpose of facilitating the 

commission of such a crime, aided, abetted, otherwise assisted or provided the means for, its 

commission.64 The second possible mode of liability is when an accused contributes to the 

commission of a crime in "any other way".65  

The mens rea requirements for aiding and abetting are more difficult to establish under the Rome 

Statute than in customary international law. This is because the inclusion of the phrase "for the 

purposes of" in art 25(3)(c) departs from the mens rea standards set by the ad hoc Tribunals. The 

phrase "for the purpose of" denotes a subjective requirement stricter than mere knowledge.66 The 

wording of art 25(3)(c) appears to require that the aider and abettor share the intent of the principal 

perpetrator. It seems difficult to argue anything other than that a plain reading of art 25(3)(c) requires 

more than mere "knowledge" of the crimes as the mens rea for aiders and abettors. 

The ICC Pre-Trial Chamber has acknowledged that "unlike the jurisprudence of the ad hoc 

Tribunals, art 25(3)(c) of the Statute requires that the person act with the purpose to facilitate the 

crime; knowledge is not enough".67 The Pre-Trial Chamber confirmed that:68  

what is required for [aiding and abetting] is that the person provides assistance to the commission of a 

crime and that, in engaging in this conduct, he or she intends to facilitate the commission of the crime. 

The accused need only possess the specific intent to facilitate the commission of the crime.69 The 

mens rea requirements in art 25(3)(c) would be difficult to prove in the context of prosecuting arms 

dealers because it is unlikely that companies supply arms to organisations such as the Tatmadaw in 

order to facilitate the commission of crimes. It is likelier that companies supply arms for profit, but 

continue this trade with knowledge that their products are being used to commit crimes. However, as 
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"knowledge is not enough" to hold an individual liable under art 25(3)(c), another mode of liability 

under the Rome Statute would need to be used. 

B The Alternative Mode of Liability in Article 25(3)(d) 

Though the mens rea requirements of art 25(3)(c) set a standard too high to encapsulate the 

responsibility of Myanmar's arms dealers, the OTP may have recourse to art 25(3)(d)(ii) as a possible 

avenue for criminal liability. The actus reus requirement is that the accused contribute in "any other 

way", which is broad enough to encompass arms dealers supplying or arranging for the supply of 

weapons. However, the mens rea requirement that the accused's conduct should contribute to a crime 

by a group of persons acting with a common purpose introduces more subjective elements to the mode 

of liability.  

On plain reading, and as confirmed by the ICC in Katanga,70 art 25(3)(d)(ii) only requires that 

the accused was aware of the intention of the group to commit the crime, or knew that it will occur in 

the ordinary course of events.71 It need not be proved that the accused "shared the group's intention 

to commit the crime".72 The Trial Chamber in Katanga added that an accused's knowledge should be 

inferred from relevant facts and circumstances.73 However, the ICC has held that the awareness of 

such circumstances "must be established for each specific crime", meaning that "knowledge of a 

general criminal intention will not suffice".74  

Evidence such as arms embargos, media coverage and NGO reports may be sufficient to prove 

the arms dealers' knowledge of each specific crime.75 Although there is little jurisprudence on art 

25(3)(d), the Trial Chamber's interpretation of art 25(3)(d) in Katanga would not exclude 

contributions made by accused with an awareness of a range of potential crimes that are expected to 

occur based on what is known about a group at the time the assistance is rendered. The ICC has not 

yet indicted an arms dealer for supplying arms to individuals or a group extraterritorially, so the ICC 

has not yet had the opportunity to discuss the liability for arms dealers. Nevertheless, the ICC's 
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interpretation of liability under art 25(3)(d) requires a factual assessment of whether an accused knew 

about the crimes being perpetrated, or that could be perpetrated, by a group when contributing to them. 

The individuals responsible for supplying arms to the Tatmadaw would have the requisite knowledge 

to be held liable under art 25(3)(d). 

V THE ICC SHOULD INVESTIGATE AND PROSECUTE ARMS 
DEALERS CRIMINALLY RESPONSIBLE FOR CRIMES IN 
THE SITUATION IN BANGLADESH/MYANMAR 

Commentators have argued that the toolkit for addressing the liability of arms dealers should be 

updated by including the untapped mechanism of the ICC to the arsenal.76 The ICC Prosecutor Luis 

Moreno Ocampo signalled in 2004 that people involved in the trade of "blood diamonds" may be 

charged with complicity in war crimes and genocide.77 The OTP is clearly aware that corporate 

officials may in some way be responsible for the crimes they investigate. 

The Zyklon B case stood for the principle that a businessperson cannot escape liability for selling 

a multi-use good if that businessperson has personal knowledge of the criminal purpose for which that 

multi-use good was used.78 Using art 25(3)(d)(ii), the OTP could revive the Zyklon B precedent to 

hold arms dealers responsible for selling arms where they have knowledge of the crimes for which 

the arms were being used. The investigation into Myanmar is the perfect case for utilising the Zyklon 

B precedent.  

The OTP has been authorised to investigate any crimes allegedly committed at least in part on the 

territory of Bangladesh, or at least in part on the territory of other states parties, insofar as the alleged 

crimes are sufficiently linked to the waves of violence against the Rohingya in 2016 and 2017.79 The 

Pre-Trial Chamber's decision authorised the OTP to investigate any alleged crimes, including but not 

limited to crimes against humanity, such as deportation and persecution, committed against the 

Rohingya population.80 The scope of the investigation, therefore, encompasses the 2016 and 2017 

waves of violence the Tatmadaw committed against the Rohingya in Myanmar. Whether the OTP 

concludes that genocide charges can be brought remains to be seen; carrying out a full analysis of 

whether the violence against the Rohingya meets the Rome Statute definition of genocide goes beyond 

the scope of this article.  
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There are certainly arguments to be made that part of the crime of genocide occurred on the 

territory of Bangladesh, as the "conditions of life calculated to bring about physical destruction" in art 

6's definition of genocide includes "systematic expulsion from homes".81 Hundreds of thousands of 

Rohingya were driven from their homes to Bangladesh, with many being killed as they fled.82 From 

December 2017 onwards, international organisations began using the term "genocide" to describe the 

violence against the Rohingya.83 The fact-finding mission established by the Human Rights Council 

found in August 2018 that genocidal intent on the part of Myanmar's authorities could be inferred.84 

If the OTP brings charges of genocide, there should also be charges of crimes against humanity, so 

that those responsible for violence against the Rohingya may still be convicted of crimes pertaining 

to the same conduct, even if the OTP struggles to prove the requisite elements for genocide charges. 

Arms dealers fall within the scope of the investigation authorised by the Pre-Trial Chamber. The 

Pre-Trial Chamber stated that the OTP was "not restricted to the persons or groups of persons 

identified in the Request" and that others could be investigated based on evidence gathered.85 The 

Pre-Trial Chamber has, therefore, authorised an investigation into alleged crimes committed by the 

Tatmadaw against the Rohingya population, leaving the OTP to investigate and decide who should 

be charged. In addition to the obvious actors that will be the subject of the OTP's investigation, such 

as the Tatmadaw leadership, the companies supplying arms to the Tatmadaw would also fall within 

the scope of the authorised investigation. 

The IIFFMM in their September 2019 report recommended that states not authorise the transfer 

of arms to Myanmar, considering the fact that they would be used to commit international crimes.86 

A considerable number of states, including the United States, the member states of the European 

Union, Canada and Australia, already had arms embargos in place against Myanmar. After the 
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"clearance operations" against the Rohingya in August 2017, many of these were expanded from just 

arms and munitions embargos to dual-use military and police goods.87  

Despite efforts to prevent arms making their way to Myanmar, the Tatmadaw remained armed 

and capable of unleashing violence on the Rohingya for several years. Public reports documented the 

types of weapons being used by the Tatmadaw in their commission of international crimes.88 The 

security forces used helicopters, rifles, grenades and rocket propelled grenades (RPGs) against the 

Rohingya in the attacks that began in October 2016.89 The military units involved in clearance 

operations in August 2017 used tanks and armoured personnel carriers, with victims describing 

attackers using hand-held and shoulder-mounted weapons, as well as weapons matching the 

descriptions of RPG launches and the M-3 Carl Gustav recoilless rifle.90 The IIFFMM identified 12 

companies outside Myanmar that supplied military equipment, including arms, to the Tatmadaw since 

2016. Several of the Russian, Indian, Ukrainian, Israeli and Chinese companies supplying aircraft and 

surface-to-surface ballistic missiles to the Tatmadaw were state-owned, raising additional questions 

regarding state responsibility for genocide.91 A senior general within the Myanmar military, Min 

Aung Hlaing, visited Beijing on 10 April 2019 and reportedly stated that the "Myanmar army is 

unavoidably relying on the People's Liberation Army … for weapons procurement".92 

The IIFFMM found that after November 2016, states and companies knew or ought to have known 

that Myanmar security forces, including the Tatmadaw, were responsible for the violence against the 

Rohingya in Myanmar.93 The violence was widely reported in the news.94 It was also well-known 

that the Tatmadaw used military weapons, vehicles, vessels and aircraft in the commission of this 

violence.95 In terms of the Zyklon B test, which asks whether company officials had knowledge, or 

must have known, of the true uses of a company's products, the well-documented and publicised 

violence against the Rohingya is sufficient to impute knowledge on the part of officials of the arms 
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companies in business with the Tatmadaw. Article 25(3)(d)(ii) of the Rome Statute requires that an 

accused be aware of the specific crimes being committed. While the most difficult hurdle may be to 

prove that corporate arms officials were aware that international crimes were being committed since 

2016, the hurdle is easier to overcome for those companies that continued to supply arms to the 

Tatmadaw in 2017 and 2018, when international organisations began using the term "genocide" to 

describe the violence. 

Therefore, evidence suggests that individuals responsible from the arms transfers to Myanmar in 

2017 and 2018 could be investigated and charged by the ICC. There is no jurisdictional rule barring 

the ICC from investigating these individuals, as some elements of their crimes, including the crimes 

against humanity of deportation and persecution, occurred on the territory of Bangladesh. There would 

likely be practical barriers, such as the feasibility of contacting and investigating individuals in states 

like Russia, China, Ukraine and North Korea, as well as difficulties in arresting corporate arms 

officials. There would also likely be political fallout, with powerful states questioning the desirability 

of holding arms dealers in Asia and Europe accountable for crimes committed by clients in Myanmar. 

Despite these challenges, the importance of including arms dealers amongst those who are held 

accountable for international crimes against the Rohingya cannot be understated.  

VI CONCLUSION  

The Zyklon B case sent a clear message that everybody who contributes to the commission of 

mass atrocities could, and should, be held accountable. Being a businessperson would not shield 

somebody from liability for assisting the mass murder of prisoners held in Nazi death camps. The 

Nuremberg legacy has had significant implications for the development of international criminal law. 

Prosecuting arms dealers for international crimes committed against the Rohingya would harness that 

legacy and send a clear signal to corporate actors that the precedents set in the post-WWII trials are 

alive and well.  

The ad hoc Tribunals developed the tests for aiding and abetting liability and complicity in 

genocide. However, those Tribunals did not necessarily continue Nuremberg's legacy of holding 

various sectors of society accountable for international crimes. The muting of the "economic case" 

against corporate actors involved with the Nazi regime, in favour of the bolstering of capitalism during 

the Cold War, has led to corporate impunity for international crimes. But the Cold War-era cushioning 

of corporations is coming to an end. Corporations are now the focus of initiatives to combat modern 

slavery, seek justice for human rights abuses and trace liability for international crimes. There is 

evidence that corporate officials were aware of the crimes committed against the Rohingya and yet 

continued supplying weapons and military equipment to Myanmar. The OTP should investigate this. 

If there is sufficient evidence, the OTP should charge the responsible officials under Article 

25(3)(d)(ii).  

With the possibility of prosecutions on the table, future risk assessments carried out by 

governments and corporations active in the arms trade could include the risk of being complicit in 
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international crimes. Due diligence will become more important than ever. But until the Zyklon B 

precedent is revitalised, arms dealers will likely continue to be complicit in genocide, profiting from 

international crimes with impunity.  
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