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Announcements

Victoria University of Wellington Archival Collection Issue 9: Papers on the Precautionary
Principle by Professor Catherine Iorns Magallanes

The Archival Collection is an addition to the Victoria University of Wellington Legal Research Paper Series
that has been under consideration for some time. Covid-19 has caused a slow-down in many areas of
human activity. For scholarly publishing, the virus has meant that VUW’s Legal Research Paper series has
space for older work. We have brought forward the distribution of papers written by Victoria University of
Wellington staff from earlier years. To maintain momentum, however, the collection will include recent
papers where their topic matches the topic of an issue in the Archival Collection. All papers will remain fully
searchable on the VUW pages of SSRN, by both papers and authors.
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"Murky Waters: Adaptive Management, Uncertainty and Seabed Mining in the Exclusive

Economic Zone" O
Policy Quarterly, Vol. 13, Issue 2, p. 10, 2017
Victoria University of Wellington Legal Research Paper No. 94/2020

CATHERINE J. IORNS MAGALLANES, victoria University of Wellington - Faculty of Law
Email: Catherine.Iorns@vuw.ac.nz




THOMAS STUART, Independent

In 2012 the Exclusive Economic Zone and Continental Shelf (Environmental Affairs) Act (EEZ Act)
established a discretionary consenting regime for resource activities and development in New Zealand
waters beyond the territorial sea - the exclusive economic zone. The Act sought to strike a balance
between economic development and environmental protection by obliging the Environmental Protection
Authority (EPA) to consider adaptive management when deciding whether to grant consent to
applications with uncertain effects. Adaptive management was seen as a way to temper a precautionary
approach to environmental management and to allow for flexible decision making; it was initially
welcomed by industry submitters, who have since reversed their views.

This article explores the reversal in industry attitudes towards the use of adaptive management in EEZ
seabed mining applications. It discusses the concept of adaptive management and its application in New
Zealand, before examining the different provisions in the EEZ Act that both encourage and proscribe the
use of adaptive management in different situations. It will use the most recent application by Trans-
Tasman Resources Limited (TTRL) to mine ironsands from the seabed in Taranaki to illustrate the
difficulties of applying adaptive management in the EEZ. This article argues that the current legislative
provisions have caused adaptive management an identity crisis, and left applicants and decision makers
navigating murky waters.

"A Stitch in Time Saves... the Seabed? A Precautionary Approach to Mining in New Zealand's
Exclusive Economic Zone" O
Australasian Journal of Natural Resources Law and Policy, Vol. 18, No. 1, 2015: 1-21
Victoria University of Wellington Legal Research Paper No. 95/2020

CATHERINE J. IORNS MAGALLANES, victoria University of Wellington - Faculty of Law
Email: Catherine.lorns@vuw.ac.nz

GREGORY SEVERINSEN, victoria University of Wellington, Faculty of Law, Student/Alumni
Email: greg.severinsen@gmail.com

Environmental precaution has developed as one of the cornerstones of modern law concerning
sustainability. The idea is that where there is uncertainty as to the effects of a proposed activity, such
uncertainty should not be used as an excuse for taking no action to address effects. In common
parlance, ‘a stitch in time saves nine’. New Zealand’s environmental law has a relatively short — yet rich
— history of precautionary thinking. From its origins in European (and, in particular, German) municipal
law and its translation into various international instruments, the idea of precaution found formal
expression in New Zealand’s resource management legislation from the mid-1990s. New Zealand’s key
environmental statute, the Resource Management Act 1991 (NZ) (‘RMA’), does not specifically refer to
precaution in its consenting context, yet the courts have seen a precautionary approach as inherent in
its provisions in a variety of ways. In contrast, the recently enacted Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012 (NZ) (‘"EEZ Act’) specifically requires decision-makers
to favour caution and environmental protection when information is uncertain. However, the exact ways
in which this is to occur are unclear.

This article considers the development of precaution as a legal concept in New Zealand environmental
law, from its inclusion in the fisheries context to its most recent conceptualisation in the EEZ Act. The
latter, the article argues, has drawn on the relatively weak and vague requirements of previous
formulations, but has repackaged and strengthened them to produce a strong and directive approach to
dealing with risk and uncertainty. It could mark a potential turning of the tide for precautionary thinking
in New Zealand. Recent decisions concerning seabed mining have indeed suggested this may be the
case.

"Expert Evidence in Support of Te Kaahui o Rauru” D
Victoria University of Wellington Legal Research Paper No. 96/2020

CATHERINE J. IORNS MAGALLANES, victoria University of Wellington - Faculty of Law
Email: Catherine.lorns@vuw.ac.nz
DALE SCOTT, Victoria University of Wellington, Faculty of Law, Student/Alumni

The precautionary principle in s 61 of the EEZ Act appears short and simple and - being relatively young
- without any history or baggage to encumber its interpretation and application. However, despite the
Act being only a few years old, and there having been few chances to apply it, there is indeed a number
of important matters to take into account in its application. The principle itself has a lengthy history at
international law, and it has been applied by New Zealand courts for many years under different laws
and policies. There is thus plenty of material for useful comparison with different formulations of it.

One of the most important factors to take into account is the subject matter it is being applied to.
Application in the marine environment has been widely recognised as requiring a stronger precautionary
approach than other settings. This is primarily due to the fact that less is known about the marine
environment itself, with more reliance for predictions of future effects on scientific modelling that is
necessarily incomplete. They may represent the best scientific knowledge available today, but that itself
is incomplete. Thus, legal formulations of the principle requiring stronger environmental protection have
been chosen for the marine environment worldwide, and including in the EEZ Act.

The key elements to work through in applying s 61 to any given set of facts are detailed in this
stihmission.
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THOMAS STUART, Independent

This submission examines the nature and scope of adaptive management in general, and as an approach
defined in section 64 of the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act
("EEZ Act”). It clarifies the prohibition on adaptive management approaches in respect of marine
discharge consents under section 87F(4) and addresses the question of whether the conditions proposed
by Trans-Transman Resources Limited ("TTRL") in its 2016 consent applications amount or contribute to
an adaptive management approach.
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