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Announcements

Victoria University of Wellington Student and Alumni Sub-Series Issue 10: Sports Law

Sports Law is the tenth in 2020 of several issues of the Student/Alumni Sub-Series of the Victoria University
of Wellington Legal Research Paper Series.

The Student/Alumni Sub-Series was launched in 2015. It distributes a selection of Honours and
Postgraduate papers from Victoria University of Wellington Law School. The sub-series includes both general
and thematic issues.
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"Stepping Out of Bounds: The Over-Prosecution of Recreational Athletes in the Light of DFSNZ
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Victoria University of Wellington Legal Research Paper No. 28/2020

MARKO GARLICK, victoria University of Wellington, Faculty of Law, Student/Alumni
Email: markogarlick@gmail.com

DFSNZ v XYZ presents a worrying precedent for anti-doping law. That case arose after New Zealand's
anti-doping enforcement body, Drug Free Sport New Zealand (DFSNZ), expanded its jurisdiction over
recreational athletes. It did so by internal administrative decision and without notice. This action was
upheld in DFSNZ v XYZ by a majority of the Sports Tribunal resulting in an unsuspecting recreational
golfer being banned for one year. The decision upheld DFSNZ's extension of onerous obligations and
invasive testing powers designed for elite athletes to the large proportion of ordinary New Zealanders
who partake in recreational sport. This article critiques the XYZ decision on two bases: (a) DFSNZ's
illegitimate expansion of its jurisdiction to recreational athletes by mere administrative policy change;
and (b) the pitfalls of extending a regime designed for elite athletes to recreational athletes. The World




Anti-Doping Agency (WADA) has developed a new World Anti- Doping Code which will come into force in
January 2021. The 2021 Code creates a new two-tiered system which treats "athletes" and "recreational
athletes" differently. This article analyses the new Code and critiques its shortcomings with regards to
defining the Code's jurisdiction and ensuring a proportionate response to doping in recreational sport.
WADA's new Code is a step in the right direction but fails to go far enough to align with the participation,
health and education objectives of recreational sport.

"New Zealand Sport's Year of Reckoning: Should Mediation Be Used More in Sport-Related

Disputes?” O
Victoria University of Wellington Legal Research Paper No. 29/2020

PADDY CARTER, victoria University of Wellington, Faculty of Law, Student/Alumni
Email: palancarter@gmail.com

The rapid commercialisation of sport in New Zealand and internationally has led to an increase in the
sources of potential sport-related disputes. Previously, sporting organisations have preferred to resolve
disputes through arbitration or internal mechanisms. This paper assesses the current landscape of
dispute resolution in sport and focuses on two specific case studies (Cycling New Zealand and New
Zealand Football) that dominated New Zealand sports media in 2018. It outlines and analyses how the
disputes were handled. This paper assesses the role that mediation could have played in the early
resolution of the disputes. It argues that the organisations should have explored the use of mediation
instead of sweeping the issues aside. Further, this paper explores ways to break the institutional barriers
that mediation faces in the sporting sector and the role an independent Sports Mediation Service could
play in the future. The current approach taken by sporting organisations needs to change.
Institutionalisation and mandatory mediation may be viable solutions to the current issues faced.

"Transgender Rights in Sport: Redrafting Section 49 of the Human Rights Act" O
Victoria University of Wellington Legal Research Paper No. 30/2020

JACK PORTER, victoria University of Wellington, Faculty of Law, Student/Alumni
Email: jackporternz@gmail.com

This paper addresses the Human Rights Act and the sports exception contained in s 49. After a
discussion of the current judicial and legislative climate surrounding the definition of sex, this paper
concludes that it is unclear whether sex includes gender for the purposes of the Human Rights Act. This
creates the potential for transgender and transsexual individuals to face legal discrimination when
attempting to compete in sport. Thus, this paper addresses some of the current issues in sport (namely,
safety and fair competition) to determine the scope of the proposed provision. Models from foreign
jurisdictions and sporting bodies are discussed and discarded due to a lack of scientific evidence and
high levels of subjectivity. This paper concludes that the optimal solution when redrafting s 49 is to focus
on a combined objective and subjective model. A provision, loosely based on multiple of the previously
discarded models, is drafted, which attempts to limit subjectivity through the creation of an objective
baseline. To ensure inclusivity, this paper proposes that gender identity be added as a prohibited ground
of discrimination in the Human Rights Act. In doing so, a provision which focuses on safety, fair
competition and inclusivity is drafted.
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The School is close to New Zealand's Parliament, courts, and the headquarters of government departments.
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