
LEGAL SCHOLARSHIP NETWORK: LEGAL STUDIES RESEARCH PAPER SERIES
VICTORIA UNIVERSITY OF WELLINGTON LEGAL RESEARCH PAPERS

Vol. 8, No. 15: Jul 20, 2018

GERALD ALLOWAY, ASSISTANT EDITOR
Victoria University of Wellington, Faculty of Law, Student/Alumni

JOHN PREBBLE QC, EDITOR
Professor of Law, Victoria University of Wellington - Faculty of Law, Gastprofessor, Institut für

Österreichisches und Internationales Steuerrecht, Wirtschaftsuniversität Wien, Adjunct
Professor of Law, University of Notre Dame Australia - School of Law

MĀMARI STEPHENS, EDITOR
Senior Lecturer of Law, Victoria University of Wellington

Browse ALL abstracts for this journal

 

Links: Subscribe ~ Unsubscribe | Distribution | Network Directors | Submit ~ Revise Your Papers

Announcements

Victoria University of Wellington Student and Alumni Subseries Issue VI: General Topic Issue 

The General Topic Issue is the sixth in 2018 of several issues of the Student/Alumni sub-Series of the
VUW Legal Research Papers. 

The Student/Alumni sub-Series was launched in 2015. It distributes a selection of honours and
postgraduate papers from Victoria University of Wellington Law School. 

The sub-Series includes both general and thematic issues.
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"Nuclear Weapons Before the International Court of Justice: A Critque of the Marshall Islands
v United Kingdom Decision"  

DEVESH AWMEE, Victoria University of Wellington, Faculty of Law, Student/Alumni 
Email: deveshawmee@yahoo.co.nz

The International Court of Justice (ICJ) recently gave judgment in Obligations Concerning Negotiations
Relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament. The case concerned three
parallel claims brought by the Marshall Islands against India, Pakistan and the United Kingdom for

Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No. 25/2018.
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their alleged failure to fulfil obligations concerning negotiations relating to the cessation of the nuclear
arms race and nuclear disarmament under Article VI of the Non-Proliferation Treaty (NPT) and
customary international law. The Court in all three proceedings dismissed the claims at the preliminary
objections phase on the sole ground that a legal dispute did not exist between the parties. In
determining whether a legal dispute existed, the Court appears to have deviated from the objective
determination taken in its previous jurisprudence by introducing for the first time a new requirement of
“awareness”. The Court also failed to address the other preliminary objections brought by the United
Kingdom, such as the Monetary Gold principle, which appears to have been a more credible avenue for
the Court to dismiss the case. The case also illustrates the failure by the ICJ to yet again confront the
issue of nuclear weapons.

"Self-Defence and Family Violence: Where Do We Draw the Line?"  

OLIVER FREDRICKSON, Victoria University of Wellington, Faculty of Law, Student/Alumni 
Email: ollieollieollie14@gmail.com

Family violence is one of New Zealand’s most pressing social issues. The Law Commission recently
addressed whether the law adequately protects victims of family violence who attack their abuser in
self-defence. It was recommended that in situations of family violence, self- defence should still be
available where the threat is not imminent. In doing so, the Law Commission recommended that the
definitions of key terms such as “family violence” and “family relationship” be consistent with the
definitions found in the Domestic Violence Act (and Family and Whānau Violence Legislation Bill). This
research essay analyses the effect of adopting these definitions and whether they adequately protect
victims of family violence who attack their abuser in self-defence. It is argued that the definitions
recommended are imprecise and inappropriate for the purpose of self-defence. Instead, a draft
provision of the defence is put forward, including detailed definitions of “family relationship” and
“family violence”.

"Why Build a Sandbox on a Beach? An Analysis of Fintech Regulation in New Zealand"  

LAURENCE INGLE, Victoria University of Wellington, Faculty of Law, Student/Alumni 
Email: laurence.ingle@outlook.com

Regulatory reforms following the 2008 global financial crisis have introduced a significant regulatory
burden in the financial services sector. The regulatory burden has created a compliance barrier, making
it difficult for financial technology (fintech) start-ups to test new ideas in a timely manner. One solution
to this regulatory barrier is the ‘regulatory sandbox’ approach, which has been adopted in Australia,
Hong Kong, Malaysia, Singapore, the United Arab Emirates, and the United Kingdom. The regulatory
sandbox model differs depending on the existing domestic regulation, but aims to offer standardised
concessionary regulation to fintech start-ups while encouraging innovation in the sector. This paper
assesses the current legislative environment for fintech in New Zealand and the worth of the regulatory
sandbox concept in the New Zealand environment. It concludes that a regulatory sandbox is
unnecessary in New Zealand, instead suggesting industry-wide consultation (allowed by already
flexible legislation) is a more effective approach to regulating fintech. Regardless, the paper outlines
suggests as to how the New Zealand Government can learn from the fintech regulation strategies
developed by Australia and the United Kingdom.

"Venturing Beyond the OECD: An Analysis of New Zealand's Response to Multinational
Corporate Tax Avoidance"  

JAMES KEATE, Victoria University of Wellington, Faculty of Law, Student/Alumni 
Email: Jimmy.Keate@gmail.com

Multinational tax avoidance is a major economic issue that has generated significant political traction in
recent years. Multinational corporations have been eroding the tax bases of states by shifting profits
around the globe. The OECD has recently finalised a co-ordinated response to this so called “base
erosion profit shifting”. The OECD has created “action plans” that states can adopt by renegotiating
existing tax treaties. New Zealand has chosen to venture beyond the OECD’s action plans and create
domestic legislation to target multinational tax avoidance. This paper examines whether New Zealand’s
proposed legislation will be consistent with its tax treaties. It is argued there will be some
inconsistencies, which may engage New Zealand’s state responsibility in international law and cause
double taxation. I also analyse the legal and policy implications of New Zealand’s proposals, and draw
on comparative perspectives. I ultimately conclude that New Zealand’s proposals may reduce
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commercial certainty and foreign investment. However, I suggest both New Zealand’s proposals and
the OECD’s initiatives are a novel step towards harmonising the international tax regime. The effects of
which will likely be felt for years to come.
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