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"Before and After Designers Guild: Another Look at Appellate Deference in New Zealand's
Copyright Law"  

GRAEME W. AUSTIN, Victoria University of Wellington
Email: graeme.austin@vuw.ac.nz

This paper considers how Designers Guild has affected New Zealand’s copyright law, using as its
springboard two decisions of the New Zealand Court of Appeal: one before and one shortly after the
Supreme Court’s apparent endorsement of the approach to appellate deference that was adopted by
the House of Lords. The paper argues that the special characteristics of New Zealand's copyright law —
including the dominant use of copyright as a vehicle for protecting the designs of functional products —
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should provoke some further scrutiny of whether deference to trial courts' findings on the substantiality
of copying continues to be appropriate.

"Anglo and E.U. Frameworks for Certification and Collective Trade Marks"  

GRAEME W. AUSTIN, Victoria University of Wellington
Email: graeme.austin@vuw.ac.nz

Ordinary trademarks promise consistent quality. This promise is the quid pro quo for the trademark
proprietors’ right to control the goodwill symbolized by the mark. Subject to external regulatory
controls (safety standards, truth in labeling laws, etc.), it is largely up to the trademark proprietor to
set those standards. If a firm wants to attach its brand to a chocolate product containing low levels of
cocoa butter, that is its prerogative. It will be motivated to do so if consumers signal their approval
with purchases. Certification trademarks, in contrast, promise consumers consistency with a pre-
defined set of standards. This chapter, to be published in the Cambridge Handbook on International
and Comparative Trademark Law (Ginsburg and Calboli eds.) discusses certification and collective
marks in the Anglo tradition. The Anglo tradition will be illustrated by the provisions in the U.K. Trade
Marks Act 1994, but reference will be made to the laws of other common law jurisdictions where there
are salient distinctions. The chapter also outlines the new European Union framework. It discusses
some of the important characteristics of these marks, focusing on the application of the distinctiveness
standard for certification marks as well as any relevant controls on the administration of this species of
trademark. Finally, the chapter briefly considers infringement issues. It concludes with some brief
reflections on the social role of certification trademarks as “private governance” vehicles.

"Trademarks & Private Environmental Governance"  

DAVID E. ADELMAN, University of Texas School of Law, University of Texas at Austin - Kay Bailey Hutchison Center
for Energy, Law & Business
Email: dadelman@law.utexas.edu
GRAEME W. AUSTIN, Victoria University of Wellington
Email: graeme.austin@vuw.ac.nz

This Article examines the relationship between private environmental governance and trademark law.
Over the past two decades, green trademarks and other forms of private governance have flourished in
tandem with the retreat from national and international public law modalities of environmental
regulation. The rising political opposition to environmental regulation partly accounts for this change.
Also relevant is the rise of globalization, which due to jurisdictional and trade constraints has
diminished the effective regulatory control countries have over products sold in their markets.

Private environmental governance is premised on consumers “voting with their wallets” by selecting
products that reflect not just their instrumental preferences but also their values. The potential of this
form of private governance has not been realized, however, in part because consumers are often
overwhelmed by information from multiple green trademarks with different standards or criteria. The
resulting congestion of market information has undermined the communicative function of green
trademarks that is essential to enabling consumers to make environmentally responsible choices.

For a variety of reasons, trademark law is premised on a narrowly prescribed role for trademarks that
is poorly adapted to facilitating information-based forms of private governance. Instead, intramural
battles over the scope of trademark rights—ignited by overreaching corporate branding strategies—
have elevated a reactionary turn in trademark theory that reduces trademarks solely to identifying the
specific source of a product or service. We argue that the normative ends of private environmental
governance should factor into, though by no means determine, trademark policy.

"EU and US Perspectives on Fair Dealing for the Purpose of Parody or Satire"  

GRAEME W. AUSTIN, Victoria University of Wellington
Email: graeme.austin@vuw.ac.nz

This article concerns the interpretation of the defence of fair dealing ‘for the purpose of parody or

Cambridge Handbook on International and Comparative Trademark Law (Ginsburg and Calboli eds.),
Forthcoming
Victoria University of Wellington Legal Research Paper No. 2/2019

Notre Dame Law Review, Vol. 93, No. 2, 2017
Victoria University of Wellington Legal Research Paper No. 3/2019

UNSW Law Journal, Volume 39(2)
Victoria University of Wellington Legal Research Paper No. 4/2019
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satire’, a defence that was added to the Australian Copyright Act 1968 (Cth) in 2006. The Copyright
Act 1968 (Cth) provides no definition of ‘parody or satire’; no cases have considered the meaning of
parody or satire in this statutory context; and official sources provide little interpretive guidance on the
meaning of these terms. It considers this defence in the light of recent cases from the Court of Justice
of the European Union and from the United States. (2016) 39 University of New South Wales L J 684.

"Entertaining Foreign Copyrights"  

GRAEME W. AUSTIN, Victoria University of Wellington
Email: graeme.austin@vuw.ac.nz

This paper discusses the implications of the UK Supreme Court’s decision in Lucasfilm, focusing on the
issue of jurisdiction over cases involving foreign infringement of intellectual property rights. Part II
focuses on the implications of Lucasfilm in the context of cross-border infringement cases. Part III
discusses cross-border ownership problems, a topic that was not raised in the context of Lucasfilm.
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