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CHAPTER 7 
A COMMENTARY ON THE 
PROBLEMATICS OF "CULTURAL" 
PROPERTY – MODUS VIVENDI IN NEW 
ZEALAND 
Mark Hickford* 

It has become notorious to consider "culture" as a dynamic, often contested political 
process engaging questions of defining what culture entails, including determining 
who has authority to ascertain its significance relative to landscapes and to assess 
its implications for authority and power. The chapter examines the conception of 
"culture" through the vignette of particular negotiated indigenous-state agreements 
in New Zealand concerning natural resources or landscapes recast or re-narrated 
as sites of "cultural property". These agreements both reflect and obscure norms of 
co-operation and power relative to territorial space. The chapter argues that these 
agreed modus vivendi effect the re-calibration of relations of power and authority 
by adding further conditionalities in the relevant state-indigenous relations in 
different ways. While these arrangements have these outcomes, they nonetheless 
conceal much of the rich context underlying these relationships to place and 
indigenous communities. This context includes the point that contestation is on-
going and the incremental steps expressed via agreement provide yet further 
footholds for continuing political challenges to the state's account of its own 
authority over sites of values, such as waterways. 

Il semble désormais normal de considérer la "culture" comme un processus politique 
dynamique et souvent contesté portant sur des questions de définition, telle la 
signification du mot "culture", ou encore à qui revient le droit d'en décider et d'en 
déterminer les implications juridiques et politiques. L'auteur examine la notion de 
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"culture" à travers une revue d'accords spécifiques négociés entre groupes māori et 
l'Etat néo-zélandais concernant des ressources naturelles ou des lieux redéfinis 
comme sites représentant des "biens culturels". Ces accords à la fois reflètent et 
obscurcissent les normes de coopération et de pouvoir se rapportant à l'espace 
territorial. L'auteur soutient que ces modus vivendi ainsi convenus ont pour effet de 
recalibrer les relations de pouvoir et d'autorité en ajoutant de diverses manières, de 
nouvelles conditions aux relations Etat-Māori. Or, ces arrangements dissimulent 
une grande partie du contexte fort riche qui sous-tend les relations entretenues avec 
les lieux et les communautés māori. Il faut inclure dans ce contexte le fait que les 
revendications se poursuivent et que les résultats découlant progressivement de ces 
accords deviennent autant d'ancrages supplémentaires aux défis politiques existants 
quant au narratif de l'Etat au sujet de son autorité sur les sites de valeur tels les 
cours d'eau.  

I INTRODUCTION 
In this chapter, I aim to present an angle of a vision on "culture" and "property" 

mindful of initiatives re-construing or recasting power relations concerning 
territorial space, natural resources and landscapes. This broad orientation is 
consistent with the theme of a session, at which I was discussant, and out of which 
several of the chapters in this volume have emerged. That session considered the 
framing of "proprietorship" vis-à-vis varied landscapes, including those of seas and 
lands.1 Acknowledgements, and the shaping, of "identity" were also at issue in this 
symposium. In what follows, the discussion adverts to indigenous and non-
indigenous identities in rich "cultural" contexts relating to proprietary interests. 
Although referred to, "identities" are not this chapter's principal focus. Rather, I 
examine attributes of proprietorship that are conceived as reconciling divergent 
views of landscape and indigenous inheritances through negotiation and 
compromise. The reconciling is not intended to be complete, but rather reserves 
negotiating and conceptual space for yet further reconditioning of indigenous-state 
relations over time. These negotiations are occurring in a fashion peculiar to certain, 
territorially-rooted indigenous groupings in an archipelagic jurisdiction that came to 
be called "New Zealand".2 Further, such conversations occur in circumstances where 
considerable imbalance in bargaining influence ordinarily tends to the advantage of 

  
1  See the chapters by Arnaud de Raulin "La Protection des Biens Culturels dans le Pacifique Sud et 

la Recherche d'une Reconnaissance Identitaire" (chapter 3), Richard Boast "Gift of the Peaks: The 
Origins of Tongariro National Park" (chapter 5) and Jean-Paul Pastorel "La Protection du 
Patrimoine Culturel Maritime" (chapter 8) in this volume.  

2  See Tony Ballantyne "On Place, Space and Mobility in Nineteenth-Century New Zealand" (2011) 
45 New Zealand Journal of History 50. 
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the state-crown, as it is the government that largely sets the generic policy 
parameters. These instances of negotiation emerge against the backdrop of a treaty 
initially marked at Waitangi on 6 February 1840, jurisprudence in the introduced 
courts and specialist tribunals, varied policies, and international instruments, 
including the United Nations Declaration on the Rights of Indigenous Peoples.3  

I will not address these other important characteristics directly, however. This 
chapter will instead specifically consider several settlements, namely those dealing 
with Te Arawa lakes, the Whanganui River and Te Urewera. It is by no means a 
complete account, although I have endeavoured to analyse proprietorship in 
comparable terms elsewhere with reference to constitutionalism and entitlements to 
govern territorial space.4 It is in considering elements of these arrangements that we 
may discern much more in play than the mere addressing of grievances, specifically 
re-inscribing landscapes via formalistic legal expressions behind which lie the 
entangled narratives of indigenous-state negotiations. That is, re-inscription entails 
investing landscapes or particular features with narrative and legal-political 
significance to a community or group of communities, often in different ways from 
earlier official descriptions or accounts of those areas. This very exercise of change 
and intermeshing official and indigenous ways of seeing illustrates the continuing 
need to avoid essentialising "culture" as a singularity. That is not in itself an unduly 
surprising or unheralded claim, but one whose challenges are presented somewhat 
starkly and illuminatingly when considering a range of recent settlements such as 
that of Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 or Te 
Urewera Act 2014. They are bespoke forms of compromise despite the evident 
imbalances in those resources at the disposal of the state-party, favouring it relative 
to indigenous negotiators and their constituencies.  

The chapter first considers norms of co-operation. It then examines the dynamism 
of treaty settlements, before turning, in the following part, to consider the crafting 
and deploying proprietary entitlements – designing portals of recognition. 

  
3  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295, A/RES/61/295 

(2007), annex. 

4  See for example Mark Hickford "Interpreting the Treaty: Questions of Native Title, Territorial 
Government and Searching for Constitutional Histories" in Brad Patterson, Richard S Hill and 
Kathryn Patterson (eds) After the Treaty: The Settler State, Race Relations and Power in Colonial 
New Zealand (Steele Roberts, Wellington, 2016) 92.  
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II NORMS OF CO-OPERATION AND POWER RELATIVE TO 
LANDSCAPE, WATERWAYS AND "IDENTITIES" … 
ENTANGLEMENTS OF NEGOTIATION 

In approaching notions of "culture" and property vis-à-vis sea, land or identity, 
one can begin by considering certain so-called settlements of indigenous historical 
claims (or treaty settlements), which purport to settle all "historical claims" 
irrespective of whether they have been registered yet as claims or not. The term 
"historical Treaty claims" is defined under section 2 of the Treaty of Waitangi Act 
1975 as those that arise: 

… from or [relate] to an enactment referred to in section 6(1)(a) or (b) enacted, or to 
a policy or practice adopted or an act done or omitted by or on behalf of the Crown, 
before 21 September 1992. 

Section 6 addresses the jurisdiction of the Waitangi Tribunal, a specialist standing 
commission of inquiry, to inquire into claims to the effect that an individual claimant 
Māori, or any group of Māori of which he or she is a member, is or is likely to be 
prejudicially affected by, inter alia, an act or omission on or after 6 February 1840 
by or on behalf of the crown, which "was or is inconsistent with the principles of the 
Treaty". Settlements of historical claims are now recorded in the third schedule of 
the Treaty of Waitangi Act, as and when they occur, thereby signalling the Waitangi 
Tribunal's jurisdiction under section 6 no longer applies in relation to those settled 
historical claims.5  

A historical treaty discussed at Waitangi, and at other signing sites in 1840, 
presented, with one exception at Waikato Heads, in a rendition of Māori drafted in 
the translating hand of an Anglican missionary, Henry Williams, purported to grant 
kāwanatanga or "governorship" to the monarch of "England" (te Kuini o Ingarani) 
under its first article. In exchange, however, the indigenous rangatira (chieftains or 
persons of significance) of "nga tangata katoa" (all the people) were assured the 
retention of "te tino Rangatiratanga o o ratou wenua o ratou kainga me o ratou 
taonga katoa", perhaps captured in English as "eminent chieftainship over their 
lands, their settlements and all their property".6 Although undeniably difficult to 
recover and assess, oral assurances and representations given at the various sites to 

  
5  Before the Treaty of Waitangi Amendment Act 2008 was enacted (coming into force from 23 May 

2008), section 6 contained the growing list of Treaty settlements. Section 6AA of the Treaty of 
Waitangi Act 1975 now limits the jurisdiction of the Tribunal to hear historical claims.  

6  "Treaty", enclosed with Hobson to secretary of state for colonies, 15 October 1840, CO209/7, 
fo.104, The National Archives, Kew, London (TNA). On English translations, refer to Phil G 
Parkinson "'Preserved in the Archives of the Colony': The English Drafts of the Treaty of Waitangi" 
(2005) 11 Revue Juridique Polynésienne 1 at 88-99. 
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which the treaty was taken and discussed must be added to any understanding of 
interpretative contestation of the text's treatment amongst indigenous attendees and 
hapū.7 These treaty texts in English and Māori and their afterlives have complicated 
interpretative histories, which lie beyond the purview of this chapter but supply one 
of its contexts.8 Elsewhere, I have contended these treaty manuscripts reflect, 
admittedly in a simplified fashion as brief documents, the presence of plural 
indigenous polities, characterised in the Māori text as hapū, kinship-based 
formations that may both combine and unravel in varied ways, a feature that Angela 
Ballara has examined in some detail.9 These changeable hapū communities 
persevere as sites of affiliation and are engaged in clusters when negotiating 
settlements of historical grievances with the crown. 

As ought to be well appreciated, "culture" is to be understood non-statically, as 
dynamic and interactive over time, and often porously so, admitting, re-narrating and 
adapting a diverse array of previously exogenous or alien influences.10 As a term, it 
is notoriously problematic and has many histories.11 "Culture" is not beyond 
contestation and may be seen as an active political process of asserting authority and 
power in meaning-making as well as "contestation over definition, including of 
[culture] itself".12 With conceptions of "proprietorship" situated in relation to 
complex intersections and entanglements among those whose habitation of territorial 

  
7  See generally Donald Francis McKenzie Oral Culture, Literacy & Print in Early New Zealand: 

The Treaty of Waitangi (Victoria University Press, Wellington, 1985); and Judith Binney "History 
and Memory: The Wood of the Whau Tree, 1766-2005" in Giselle Byrnes (ed) The New Oxford 
History of New Zealand (Oxford University Press, Melbourne, 2009) 73. 

8  For useful general discussions, see Matthew SR Palmer The Treaty of Waitangi in New Zealand's 
Law and Constitution (Victoria University Press, Wellington, 2008); Michael Belgrave Historical 
Frictions: Maori Claims and Reinvented Histories (Auckland University Press, Auckland, 2005); 
Claudia Orange The Treaty of Waitangi (Bridget William Books, Wellington, 2011); and Atholl 
Anderson, Judith Binney and Aroha Harris Tangata Whenua: An Illustrated History (Bridget 
Williams Books, Wellington, 2014) at 220. 

9  Hickford, above n 4, at 92; and Angela Ballara Iwi: The Dynamics of Māori Tribal Organisation 
from c.1769 to c.1945 (Victoria University Press, Wellington, 1998) at 16-22.  

10  Tamara Bray "Repatriation, Power Relations and the Politics of the Past" (1995) 70 Antiquity 440; 
and Patty Gerstenblith "Cultural Significance and the Kennewick Skeleton: Some Thoughts on the 
Resolution of Cultural Heritage Disputes" in Elazar Barkan and Ronald Bush (eds) Claiming the 
Stones, Naming the Bones: Cultural Property and the Negotiation of National and Ethnic Identity 
(Getty Research Institute, Los Angeles, 2002) 162. 

11  See Megan Vaughan "Culture" in Ulinka Rublack (ed) A Concise Companion to History (Oxford 
University Press, Oxford, 2011) 227. 

12  Susan Wright "The Politicization of 'Culture'" (1998) 14 Anthropology Today 7 at 10, citing Brian 
Street "Culture is a Verb: Anthropological Aspects of Language and Cultural Process" in David 
Graddol, Linda Thompson and Michael Byram (eds) Language and Culture (British Association 
for Applied Linguistics in Association with Multilingual Matters, Clevedon, 1993) 23 at 25.  
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space is accorded indigenous status (a bundle of indigenous polities) and the 
subsequent arrival of a colonial regime associated with introduced populations of 
strangers from elsewhere who settle, "culture" can be obscuring and misleading. As 
certain indigenous scholars have warned, conceptions of "culture" can be associated 
with narrowing the observable phenomena in indigenous communities seen and 
understood as salient for analysing indigenous ways of life, statecraft, inter-
communal relations and such.13 Such phenomena can include political assumptions 
about social and economic behaviours or attributes such as subsistence practices of 
horticulture and animal husbandry as opposed to, say, hunting and collecting, while 
ignoring other, less than tangible forms of association with territories or 
landscapes.14 Proprietorship ascribed as "customary" may have these features or 
attributes not only historically, but also in contemporary understandings of 
"customary" as a notion to be deployed in indigenous-state relations. That is, how an 
incoming colonial state recognises or permits proprietorship to be recognised can 
circumscribe or abridge the evidential material that might be considered relevant in 
asserting territorial claims, whether historically or in contemporary moments. In 
doing so, these narrower forms of governmental-legal recognition can leave behind 
mere traces or fragmentary rubbings of the contested, messy richness of much less 
visible or ignored indigenous communal norms and practices. Considerable 
methodological sophistication is required to get at the intricacies of how indigenous 
socialities related to a colonial polity and their differing narratives of self-
understanding as to proprietary interests, authority and its legitimacy. Complex co-
existence in relatively shared territorial space occasions intermingling in dynamic 
and diverse ways. Here, a term such as "entanglement" is apt, as Nicholas Thomas 
observed, because it entails that myriad histories and socialities might be linked, but 
not necessarily shared completely.15 

Norms of co-operation (or at least co-existence) and power – the ability to 
influence outcomes materially even if not necessarily securing one's untrammelled 
preferences – are instantiated by and through these customised arrangements. These 
norms are both enabled by, and circumscribed in, the legislation. Reasons for a 
particular action or types of action are supplied through constructing these norms of 
co-operation and expressing aspects of them in the textual form of settlements or 

  
13  Audra Simpson Mohawk Interruptus: Political Life Across the Borders of Settler States (Duke 

University Press, Durham (NC), 2014) at 96-97. 

14  See for example Mark Hickford "'Decidedly the Most Interesting Savages on the Globe': An 
Approach to the Intellectual History of Māori Property Rights, 1837-1853" (2006) 27 History of 
Political Thought 122. 

15  Nicholas Thomas In Oceania: Visions, Artifacts, Histories (Duke University Press, Durham (NC), 
1997) at 13. 
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agreements. Such expressions may point to the presence of contesting normative 
regimes beyond the scope or even ken of texts of deeds of settlement and legislation, 
which nevertheless partly conjoin or entangle in an agreement. But, the point 
remains that the indigenous normative regimes avoid becoming ensnared 
exhaustively in the text of any such settlement documentation. As is the way of such 
agreements, they tend to reduce complexities or to evade them through resorting, 
understandably, to skeletal legal terminologies, shorn of discursive narrative in their 
operative parts, as is the wont of drafting techniques in favour of concise orterse 
legal language. Some of this incompleteness, reductionism or abridgement, then, is 
to do with the quotidian modalities of committing concepts of on-going engagement 
or interaction to textual or linguistic expressions with legal communicative effect. 
Owing to this familiarity of the limitations of texts emerging as statutes or deeds of 
settlement (with their own peculiar interpretative disciplines),16 it is perhaps 
unsurprising that the significance of what is not as visible or obvious conceptually 
or even ontologically17 can be ignored or neglected by commentators. In essence, the 
background remains hidden or obscure and, moreover, orthodox statutory and legal 
textual interpretation means you cannot look at that broader context. A richer, 
nuanced set of narratives remains withheld from or unexpressed within the texts of 
any settlement compact.  

Associated with this notion of less than visible contexts to these agreements, there 
is also an understandable withholding from inclusion in these arrangements or 
agreements; whether reserving a space for future litigation or contestation or 
recognition on the part of at least an indigenous party or cluster of parties that certain 
concepts ought not to be implicated within what is still a colonial, predominantly 
anglophone notion of text. Colonial, anglophone inheritances as to legislation and 
the logics of legal interpretation shape the structure of statutory design and thought 
in many ways. It remains understandable, therefore, for there to be an indigenous 
out-sidedness withheld from inclusion in the texts of settlements, although 
references to such a presence along with its associated normative implications might 
be made through a term used in legislation. Thus, with Te Awa Tupua (Whanganui 
River Claims Settlement) Act 2017, section 13 refers to Tupua Te Kawa as 
comprising "the intrinsic values that represent the essence of Te Awa Tupua". 

  
16  For instances of logics in interpreting legislation, see John Evans Statutory Interpretation: 

Problems of Communication (Oxford University Press, Auckland, 1988); and Ross I Carter 
Burrows and Carter on Statute Law in New Zealand (5th ed, LexisNexis, Wellington, 2015). 

17  Underlying theories of being or existence. Also refer to Mark Hickford "Reflecting on Landscapes 
of Obligation, their Making and Tacit Constitutionalisation: freshwater claims, proprietorship and 
'stewardship'" in Betsan Martin, Linda Te Aho and Maria Humphries (eds) ResponsAbility: Law 
and Governance for Living Well with the Earth (Routledge, Abingdon (UK), 2018) 162. 
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Several aspects of these values are set out statutorily in four contributing sub-
categories, including, for instance, at section 13(c), "iwi and hapū of the Whanganui 
River hav[ing] an inalienable connection with, and responsibility to, Te Awa Tupua 
and its health and well-being". Under section 12, "Te Awa Tupua is an indivisible 
and living whole, comprising the Whanganui River from the mountains to the sea, 
incorporating all its physical and metaphysical elements". Section 14(1) declares 
that: "Te Awa Tupua is a legal person and has all the rights, powers, duties, and 
liabilities of a legal person". The ensuing subsection then stipulates that: 

The rights, powers, and duties of Te Awa Tupua must be exercised or performed, and 
responsibility for its liabilities must be taken, by Te Pou Tupua on behalf of, and in 
the name of, Te Awa Tupua, in the manner provided for in this Part and in Ruruku 
Whakatupua—Te Mana o Te Awa Tupua [the deed of settlement executed on 5 August 
2014].  

According to section 7, the river is not merely the main stem of the watercourse 
conventionally referred to in anglophone cartography as the Whanganui, but it 
extends to "all tributaries, streams, and other natural watercourses that flow 
continuously or intermittently into the body of water [known as the Whanganui 
River] and are located within [that river's] catchment". Te Pā Auroa is a framework 
for the river as defined, centred on Te Awa Tupua as a conception. The frame 
comprises several features, such as a strategy for Te Awa Tupua (Te Heke Ngahuru 
ki Te Awa Tupua) set out in part 4 of Ruruku Whakatupua—Te Mana o Te Awa 
Tupua dated 5 August 2014 (a part of the deed of settlement). Under clause 4.1, the 
purpose of that strategy is to "bring together persons with interests in the Whanganui 
River in a collaborative process to address and advance the environmental, social, 
cultural and economic health and wellbeing of Te Awa Tupua". Furthermore, the 
strategy is pertinent to other regulatory regimes touching upon Te Awa Tupua, with 
clause 4.18 of Ruruku Whakatupua—Te Mana o Te Awa Tupua stating, "any person 
exercising functions, duties or powers under a statute referred to in clause 4.19 must 
have particular regard to Te Heke Ngahuru" (emphasis added). Twenty-six 
enactments are listed, with the Biosecurity Act 1993 and the Marine and Coastal 
Area (Takutai Moana) Act 2011 numbering amongst them.18 There will be bases for 
dispute as to the application of these provisions, not least of all because clause 4.21 
provides that the obligations recounted in clauses 4.18 through 4.20 inclusive only 
apply, "to the extent that Te Heke Ngahuru relates to the function, duty or power 
being exercised" (clause 4.21.2) and "in a manner that is consistent with the purpose 
of the legislation under which the function, duty or power is being exercised" (clause 

  
18  Now listed in clause 1 of schedule 2 of Te Awa Tupua (Whanganui River Claims Settlement) Act 

2017. 
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4.21.3). Pursuant to section 11(1) of Te Awa Tupua (Whanganui River Claims 
Settlement) Act: 

Te Pā Auroa is a relevant consideration in the exercise of all statutory functions, 
powers, and duties in relation to the Whanganui River or to activities in its catchment 
that affect the Whanganui River. 

These provisions were adapted for inclusion in the settlement legislation to be 
found in the second part of Te Awa Tupua (Whanganui River Claims Settlement) 
Act, as in sections 15(2) and 37. The ventured reconciliation of aspects of indigenous 
perspectives with other values at work in the settlement will be tested in the arena of 
administrative law, if and when any decisions to which Te Pā Auroa was or ought to 
have been relevant are judicially reviewed. In that vein, the mingling of anglophone 
and iwi-hapū terminologies constructs a bricolage version of power and authority 
relative to a river system comprising submerged lands (riverbeds). Proprietorship 
remains an element in the sense that, notwithstanding the attribution of "legal 
personality" to the Whanganui River, those parts of fee simple estate that were crown 
land under the Land Act 1948, for example, vest in Te Awa Tupua. Te Pou Tupua, 
the office comprising the human representatives for Te Awa Tupua, performs the 
"landowner functions" for and on behalf of the river as a result of the vesting. In 
terms of power or influence, proprietary rights, now exercised on the part of Te Awa 
Tupua as a "legal person" through human actors, intensify the capabilities of Te Awa 
Tupua to exert tangible influence in certain areas of the Whanganui River, namely 
those parts that once resided with the crown.  

Despite these minglings of diverse or seemingly novel ontological perceptions 
(the legal personification of a landscape)19 or idioms of expression, there are 
invariably aspects that remain reserved or withheld from inclusion, of which certain 
concepts such as mana (a difficult concept to grasp adequately although it connotes, 
amongst other things, spiritually sanctioned power or authority), "mana motuhake", 
or notions of separate autonomy, might be useful illustrations at this juncture. In 
negotiating recognition of the continuing, unextinguished interests of ngā hapū o 
Ngāti Porou in the foreshore and seabed, a bill entitled Ngā Rohe Moana o Ngā Hapū 
o Ngāti Porou Bill sets out in clause 3(a) and the accompanying explanatory note 
that it contributes to "the legal expression, protection, and recognition of the 
continued exercise of mana by ngā hapū o Ngāti Porou in relation to ngā rohe moana 

  
19  Compare Alex Frame "Property and the Treaty of Waitangi: A Tragedy of the Commodities?" in 

Janet McLean (ed) Property and the Constitution (Hart Publishing, Oxford, 1999) 224; Carwyn 
Jones New Treaty, New Tradition: Reconciling New Zealand and Māori Law (University of British 
Columbia Press, Vancouver, 2016) at 98; and Anne Salmond "Tears of Rangi: Water, Power, and 
People in New Zealand" (2014) 4 Hau: Journal of Ethnographic Theory 285. 
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o ngā hapū o Ngāti Porou".20 Until 2018, the proposed legislative measure lay fallow, 
initially awaiting reconsideration of its terms in the wake of processes being pursued 
under the enactment that replaced the Foreshore and Seabed Act 2004, namely the 
Marine and Coastal Area (Takutai Moana) Act. The importance of the vocabulary 
resorted to within the Ngā Rohe Moana o Ngā Hapū o Ngāti Porou Bill is that it 
confirms the continuation of mana beyond the confines of any particular state-legal 
recognition and features the observation that this legislative proposal is to be 
regarded as contributing to its protection and recognition. The recognition of mana 
already obtains within the indigenous normative regime regardless of any statutory 
instruments such that the legal idiom is merely a supportive supplement to that on-
going essence and quality that perseveres. 

III EXAMINING DYNAMIC MODUS VIVENDI  
Modus vivendi or particularly negotiated ways of living are engaged when 

crafting treaty settlements in New Zealand specific to iwi. Whilst the crown has more 
resources at its disposal or at its behest to influence, including fiscal and legislative, 21 
it may also present as a more powerful party attuned to not driving as hard a bargain 
as it might, thereby demonstrating a modicum of generosity, but on its terms.22 For 
all that, we are witnessing long-run practice-mediated interactions, particular to 
certain groupings negotiating with the crown. Such interactions, actually occurring 
against the background of rich, contested histories (not agreed on, but interpreted 
and re-interpreted),23 institutional contexts and values, contribute to generating these 
arrangements of power relationship relative to place and other parties. A veritable 
constellation of complex interactions and normative understandings occurring 
through time is present. State domination remains an undeniable challenge given the 
crown principally sets the framing of what is plausible in treaty settlement 
negotiations although, notwithstanding those broad constraints, the relations are 
constantly negotiated and re-negotiated, eking out areas of innovative concession in 

  
20  At the time of updating and further copy editing of the book version of this chapter, Ngā Rohe 

Moana o Ngā Hapū o Ngāti Porou Bill (No 2) (as it was by then named) had moved into select 
committee (following introduction on 12 April 2018 and its first reading on 10 May 2018). Now 
listed in clause 1 of schedule 2 of Te Awa Tupua (Whanganui River Claims Settlement) Act 2017. 

21  By which I mean an ability for the political dimension of the crown (consisting of ministers) to 
resort to sufficient numbers in the legislature with a view to promoting the passage of statutory 
measures. 

22  Compare with Avishai Margalit On Compromise and Rotten Compromises (Princeton University 
Press, Princeton, 2010) at 41-42. 

23  Here, I am not referring to negotiated histories of the sort that constitute historical accounts in treaty 
settlements in the New Zealand context or crown apologies. On the aspects I am implying here, 
refer to John GA Pocock "The Historian as Political Actor in Polity, Society and Academy" (1996) 
20 Journal of Pacific Studies 89. 
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some iwi-specific settlements. Examples of these initiatives include using "legal 
personality" as a way of recasting a river system in Te Awa Tupua (Whanganui River 
Claims Settlement) Act or a national park in Te Urewera Act 2014 (through which 
it ceases to be a national park administered under the National Parks Act 1980). 
Overall, irrespective of the crown's published preferences to effect final settlements 
since the last decade of the 20th century, these indigenous-state relations cannot be 
regarded as settled permanently. Instead, Māori expect continuing evaluation, 
critique and adjustment: conversations without end.24 Earlier government 
endeavours to secure final settlements on issues of concern to Māori further illustrate 
this point, given how these preceding attempts, such as the Ngaitahu Claim 
Settlement Act 1944 and the Waikato-Maniapoto Maori Claims Settlement Act 
1946, have been superseded in contemporary settlements with Ngāi Tahu and 
Waikato-Tainui.25 Earlier settlements were themselves unable to ensure finality. 

Micro-level modus vivendi in the form of treaty settlements are considered here, 
as bundles of indigenous polities (clusters of hapū) or, at the very least, teams of 
action26 purporting to represent them, specifically endeavour to negotiate forms of 
"cultural" redress (as non-financial types of redress are characterised under the 
policy settings) to better condition assorted relations on the ground, often concerning 
natural resources such as rivers or lakes. "Culture" is used very loosely in this context 
as something other than financial and, more particularly, as requiring concentration 
on a host of interconnected ties to a site or resource that an indigenous grouping 
might have. In one instance, the Office of Treaty Settlements' policy guidance notes 
how, "recognition of [a claimant group's] special and traditional relationships with 
the natural environment, especially rivers, lakes, mountains, forests and wetlands" is 
a factor to be assessed. The relationships brought to the forefront in the vesting of 
proprietorship of lands or waterways in iwi-hapū are not merely those with 

  
24  See Mark Hickford "The Historical, Political Constitution – Some Reflections on Political 

Constitutionalism in New Zealand's History and its Possible Normative Value" [2013] NZ L Rev 
585 at 596 and 619-620. 

25  Richard Hill "Settlements of Major Maori Claims in the 1940s: A Preliminary Historical 
Investigation" (Department of Justice, Wellington, 8 November 1989); and Mark Hickford "Strands 
from the Afterlife of Confiscation: Property rights, constitutional histories and the political 
incorporation of Māori, 1910s-1940s" in Paul G McHugh, Richard Boast and Mark Hickford (eds)  
Law and Confiscation: Essays on Raupatu in New Zealand History (Treaty of Waitangi Research 
Unit, Occasional Papers Series 14, 2010) 51 at 108-110. For some of the preceding context, see 
Mark Hickford "Strands from the Afterlife of Confiscation: Property Rights, Constitutional 
Histories and the Political Incorporation of Māori, 1920s" in Richard Hill and Richard Boast (eds) 
Raupatu: The Confiscation of Māori Land (Victoria University Press, Wellington, 2009) 169.  

26  For "teams of action", see Andrew Sharp Justice and the Māori: The Philosophy and Practice of 
Māori Claims in New Zealand since the 1970s (2nd ed, Oxford University Press, Auckland, 1997) 
at 307-308 and 316-317. 
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representatives or officials of the crown, but also third parties (including, possibly, 
Māori affiliated genealogically with the relevant hapū or broader iwi communities 
or other Māori not so connected).  

Again, undue simplification is problematic and apt to mislead. Multiple 
affiliations or associations of identity are involved in addressing human actors and 
narrating them to others, an observation that ought to be relatively commonplace. 
The settlements of historical claims illuminate these complexities nicely.27 
Commercial enterprises and customary fora consisting of hapū representatives who 
are not necessarily aligned with post-settlement governance entities, let alone Māori 
incorporations holding lands under Te Ture Whenua Māori Act 1993, for instance, 
in certain areas covered by a settlement of historical claims, suggest some of the 
numerous identity connections individuals might have, whether as individual 
members of hapū, whānau, incorporations, commercial entities or other collective 
and institutional affiliations. The directorate of Atihau-Whanganui Incorporation, by 
way of illustration, includes individuals who participated in the negotiations that led 
ultimately to Te Awa Tupua (Whanganui River Claims Settlement) Act, such as Te 
Tiwha Puketapu, but who will also have connections and obligations arising or 
incurred elsewhere. Convergences of viewpoint cannot be presumed; rather, they 
may depend on a variety of agendas or orientations particular to some associations 
or domains of activity which relevant individuals attend to. The configuration of 
post-settlement governance entities is beset with its own challenges, with pressures 
from certain cohorts (hapū, for instance) to withdraw from the broader collective or 
rather preserve much more autonomy for themselves as to resources or how and 
whether to negotiate with the crown at all. These tensions are often present, requiring 
considerable care, and can occur when iwi-level negotiators are being mandated, as 
well during the negotiations processes, including ratification of any proposed 
settlement, and afterwards.  

Kwame Anthony Appiah has noted that identities have several, socially 
constructed dimensions – first, nominal or ascriptive (such as Māori, Ngāti 
Tuwharetoa or Ngāti Porou or Native American); secondly, normative; and thirdly, 
subjective.28 The second category comprises "norms of identification" (like the 
criteria by which membership of an identity might be ascertained or determined) and 
those of "treatment" – "ways that people of a certain identity ought or ought not to 

  
27  Although at a surface level the descriptions of the parties to a deed of settlement can obscure these 

pluralities, suggesting a binary dynamic as opposed to the substantive complexities that are present 
in practice. 

28  Kwame Anthony Appiah Lines of Descent: W.E.B. Du Bois and the Emergence of Identity (Harvard 
University Press, Cambridge (MA), 2014). 
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be responded to or acted upon".29 The final aspect in Appiah's account is related to 
the preceding two in that it provides a reason for those who identify with a label or 
ascription x to act sometimes in accordance with how an individual might consider 
an x to conduct themselves.30 But these features of identities are also contestable and 
often claimed in multiples rather than uniformly or singularly: "We pick out the 
subjective identities because they have a crucial role in something quite specific … 
namely the making of our lives".31 Social-identity labels and norms attract endless 
argument.32 Ascriptive identification of persons or cohorts of individuals, or sites or 
landscapes clothed with broad social constructions like "cultural redress" or a 
particular attribute within that category of redress such as "legal personality" (Te 
Awa Tupua or Te Urewera), for that matter, will often have blurred definitional 
edges or penumbras where the classification might not be clear or agreed. Inter-
subjective understandings have enabled these localised modus vivendi to arise, 
preserving peace in the face of disputes and grievances although the policy-setting 
environment is suffused with many resource advantages favouring the bargaining 
position of the crown (whilst histories of violence and warring are often present too, 
as recounted in a number of historical accounts accompanying settlements in New 
Zealand). Imbalance in bargaining favouring the state and its autonomy relative to 
others is still evident. As Glen Coulthard contends, recognition of culture is 
perceived on the state's part as an accommodation, incorporating yet further the 
indigenous parties within the logics of the colonial body politic.33 A casual, implicit 
assumption of inclusion and subordination of indigenous polities frames these 
discussions or conversations, with many profound imbalances undermining and 
qualifying the autonomy of indigenous communities to act. Pacification (civil peace) 
and domestication – asserting and presenting indigenous groupings as having been 
brought within a singular colonial polis – are in play. Peaceable resolution of 
grievances and disputes has a value of course and these settlements reflect that 
orientation. Concessions are indeed made incrementally and incompletely on the part 
of the crown in these negotiations but are perhaps sufficient to suggest a minimal, if 
halting (some might say grudging), openness to alterity and to distinctive, diverse 

  
29  Ibid, at 149. 

30  Ibid, at 151. 

31  Ibid. 

32  Ibid, at 148-152. 

33  Glen Sean Coulthard Red Skin, White Masks: Rejecting the Colonial Politics of Recognition 
(University of Minnesota Press, Minneapolis, 2014) at 65-66. 
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perspectives at a conceptual level.34 "Sufficient" is used here in its barest, analytical 
and non-laudatory sense as merely adequate.  

Either way, the crown assumes its dominance even though (or because) it 
willingly entertains narratives critiquing its performance, its acts and omissions since 
6 February 1840. Through legislative mechanisms, it accepts constraints or 
disciplines on its behaviour. Relations of power negotiated in treaty settlements 
concerning landscapes or natural resources, including water and waterways (seas, 
lakes and rivers) admits voices as relevant to decision-making where these voices 
might not have been registered materially for some time, whether through exclusion, 
marginalisation or indifference and neglect. A thickening or densification of 
perspectives with legal heft vis-à-vis third parties and the crown emerges through the 
conduit of settlement legislation and these wrestle or contend with other viewpoints. 
That is, they are brought into the gaze of the statutory regime as relevant 
considerations for decision-making, but may be in tension with the perspectives of 
local government or other users of the landscapes in question. Local inflections of 
co-operation between indigenous parties and the crown are enabled as structured 
through the settlement statute and deed together with any associated documents. 
These concessions supply footholds for indigenous communities to reassert a 
presence in law and politics. In effect, I would suggest, the settlements fashion 
platforms for new interpreters of a relevant public interest to come to the fore with 
access to terms or concepts that are then placed in potential contest with others, 
requiring an evaluation as to whether appropriate weight as a relevant consideration 
or statutory criteria has been accorded indeed. As already intimated in the foregoing 
discussion, Te Awa Tupua is a case in point. These practices of negotiation are best 
described as incremental and gradualist. As James Tully has said, cumulative steps 
may, nevertheless, turn out to be transformative or transcending, possibly when 
considered across a period of years or decades.35 The underlying rationale of any 
form of so-called "cultural redress" can be a subject of agreed discord. Indeed, how 
these items in a settlement might be communicated and understood in terms of 
explanatory policy or theory can be varied depending on which audiences or 
constituencies of interest one is speaking to and who is undertaking the giving of 
messages: whether, say, mandated iwi negotiators or crown representatives 
(including chief crown negotiators, senior officials or political principals). Multiple 
cohorts of opinion need to be addressed and an item of redress within a settlement 
  
34  There will be heated arguments on this point on both sides.  

35  James Tully "Dialogue" (2011) 39 Political Theory 145 at 154-155. Note also Mark Hickford 
"Reflecting on the Treaty of Waitangi and its Constitutional Dimensions: A Case for a Research 
Agenda" in Mark Hickford and Carwyn Jones (eds) Indigenous Peoples and the State: International 
Perspectives on the Treaty of Waitangi (Routledge, Abingdon (UK), 2018) 140. 
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deed or statute will be explained in different ways not necessarily in alignment with 
the official crown perspective or the inherited public policy assumptions. These are 
not hermetically sealed chambers of monologue, as the decision-making occurring 
around a site (like Te Awa Tupua) will occasionally bring these diverse viewpoints 
into the open. 

Accordingly, with these negotiated texts and underlying relations – those 
immanent textually and those material human interactions lying beyond but 
explaining the formation and entanglement of texts – we become engaged in 
interpretative exercises. What, however, these texts reflect for indigenous parties is 
neither accurately nor best accessed through the logics of legal understanding and 
statutory interpretation at all. To do so would be to risk replicating the parochial 
assumptions of the colonial setting and its formations of understanding, including 
legal values as to interpretation specific to anglophone New Zealand inheritances. 
Hence, the political and strategic significance of withholding critical concepts from 
legal recognition or accommodating incorporation – the maintenance of a semblance 
of exteriority or out-sidedness, as I have referred to it. Rather, hermeneutics, a theory 
and practice of explication and interpretation, might be one way, amongst others I 
will mention, of approaching these broader relations in history and into the 21st 
century. Hans-Georg Gadamer, for one, construed hermeneutics as something we as 
finite, fragile creatures do and contemplate as we encounter alien or other humans, 
but also unfamiliar understandings of ways of life or cultural practices, 
communication, philosophical assumptions, and complex histories. Individuals 
engage in and experience a "fusion of horizons" between the familiar and alien or 
less familiar, in dialogue effectively but at risk too through being exposed to tensions 
in one's own preferred perspectives.36 Gadamer developed this metaphor 
extensively, noting its application to our sensibilities of temporality. "[T]he horizon 
of the present is continually in the process of being formed because we are 
continually having to test all our prejudices".37 Now, Gadamer did not concur with 
the view that there were horizons untouched by dialogue or a dynamic, persistent 
fusing as interactions between actors occurred. He cautioned that even within 
communities such exchanges could be discerned. Whilst that is accepted here, an 
observation made is that such inter-relational multilogues are not invariably 
efficacious in any complete fashion, and it is conceivable that certain horizons might 
be resistant to encountered understandings even as they pivot and adapt to meet 

  
36  Hans-Georg Gadamer Truth and Method (2nd ed, Continuum, London 1989) at 317 (for "fusion of 

horizons"), 337 (for legal hermeneutics as opposed to historical hermeneutics), 398 and 578. 

37  Ibid, at 305.  
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them.38 Exertion and mindfulness is required, as "with all human clarity and lucidity, 
it is [also] clouded over by opaqueness, passing away, and forgetfulness", and these 
processes of grasping towards mutual comprehension and self-understanding are 
forever dynamic, demanding our effort: "Hermeneutics … characterizes the context 
of tradition within which we [as humans] exist as an ongoing reacquisition that 
proceeds into infinity".39 State-iwi-hapū relations reflect contained expressions of 
these qualities in treaty settlements, as points of part concurrence at a certain level – 
formal redress and terminologies deployed in a deed of settlement and legislation – 
but the contexts lurking behind the formalistic veil speak to on-going practices, 
reconditioning the relationships historically. 

Historically attuned techniques such as hermeneutics, whether cleaving to, say, a 
peculiarly Gadamerian approach or that of Paul Ricouer,40 do not supplant normative 
or philosophical-jurisprudential analyses. Instead, they assist in sharpening 
consciousness of different ways of seeing not implicit in introduced anglophone 
abstractions as to jurisdiction or legalities or lawful power. Moreover and critically, 
hermeneutical approaches are complementary to other historical methodologies and 
do not exclude them. Indeed, Gadamer and Ricouer both expressed ease with 
historical analyses and their criticality in seeing practices and texts hermeneutically 
through processes of deliberation and contest. These assorted, mutually supportive 
methodological stances permit the discomforting and up-ending of casually adhered 
to assumptions of the ordinary or conventional through re-orientating one's temporal 
gaze towards navigating perspectives and ontologies that are not necessarily 
commensurate, but require effort to comprehend and to craft elements of mutual 
understanding in dialogue. This is far from a place of soothing ease, as negotiations 
traversing the questions of indigenous-state relations can testify to. If anything, it 
enables us to map discontinuities as much as continuities inter-temporally whilst also 
charting and re-examining the possibilities of horizons or angles of vision 
attributable to diverse communities and individuals that do not share completely the 
aspectival perspectives of others. They afford a basis for meta-analyses capable of 
posing challenging queries of a colonial regime, but also of indigenous formations 

  
38  I note here that the act of pitching or adapting supports Gadamer's underlying proposition that 

horizons or worldviews are not untouched, but the caution is that there can be meaningful areas of 
interpretative understandings and idioms as to seeing that remain relatively intact and peculiar to 
indigenous communities.  

39  Hans-Georg Gadamer Reason in the Age of Science translated by Frederick Lawrence 
(Massachusetts Institute of Technology Press, Cambridge (MA), 1981) at 60. 

40  Paul Ricœur Memory, History, Forgetting translated by Kathleen Blamey and David Pellauer 
(University of Chicago Press, Chicago, 2006). 
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and their historical as much as contemporary interactions inter se let alone with 
aspects of the colonial polity. 

IV CRAFTING AND DEPLOYING PROPRIETARY 
ENTITLEMENTS – DESIGNING PORTALS OF RECOGNITION 

"Proprietorship" in the form of, say, a fee simple estate can heighten or elevate 
the power of these voices, even if qualified by requirements of free public access or 
the need for those exercising proprietary rights to consider other criteria set out in a 
statute before coming to a decision-point on what is to be done. Yet, the generic 
policy parameters for treaty settlements set by the crown signify the conventional 
rarity of transferring sites, with the 2015 guide observing still that:41 

[C]onservation land [a major part of the crown's landed proprietary domain in New 
Zealand] is not generally available for use in settlements apart from individual sites 
with wāhi tapu or wāhi whakahirahira significance. 

Subsequently, in discussing the "statutory vesting of fee simple estate of riverbeds 
and lakebeds of great significance", the guide states that:42 

Redress that includes vesting lakebeds and riverbeds involves a number of legal and 
practical issues, which means that the settlement arrangements will probably be 
complex and require co-operation with a range of third parties. 

As a matter of general policy, "it is not possible for the Crown to offer claimant 
groups legal ownership of an entire river or lake – including the water – in a 
settlement".43 A vital aspect of real property at law is that a fee simple estate 
conventionally entails proprietorship of three-dimensional space consisting of 
reasonably proximate subterranean and superjacent zones as opposed to an earthly 
surface topography alone.44 In section 11 of Te Arawa Lakes Settlement Act 2006, 
the stratum fee simple estate to the beds of 13 lakes were vested in indigenous Te 
Arawa Lakes trustees whilst the so-called "Crown stratum", defined as "the space 
occupied by water [as opposed to the flowing water itself] and the space occupied 
by air above each Te Arawa lakebed" (emphasis added), was retained by the crown. 
In practice, this implied the need for the crown and Te Arawa Lakes trustees to 
interact in circumstances where incidents of proprietorship were engaged, such as 

  
41  Office of Treaty Settlements Healing the Past, Building a Future: A Guide to Treaty of Waitangi 

Claims and Negotiations with the Crown (Wellington, 2015) at 116. 

42  Ibid, at 119. 

43  Ibid, at 103. 

44  There is also a temporal dimension: see Kevin Gray and Susan Francis Gray Elements of Land Law 
(Oxford University Press, Oxford, 2005) at 69-70. 
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approving the construction of structures that would traverse both the space occupied 
by the water column and air, as well as the bed of the relevant lakebed. It is the 
practicable rendition of proprietary entitlements, however, that enables the trustees 
to exert tangible influence on how and to whom space might be allocated within the 
lakebeds. Accordingly, section 41(1)(b) of the above mentioned settlement 
legislation requires that the prior written consent of the trustees is obtained before 
any person purports to "erect or modify a structure in or on, or attach a structure to, 
a Te Arawa lakebed". Through section 23, water itself is excluded from the ambit of 
any proprietary vesting consistent with crown policy preferences, aligned with an 
appreciation of English common law.45 In Te Awa Tupua (Whanganui River Claims 
Settlement) Act, as we have seen, the attribution of legal personality to a river 
system, including a catchment consisting of some 344 tributaries, does not preclude 
the continuing relevance of proprietary functions, as in the formerly crown-owned 
parts of the Whanganui River.46  

These engagements illuminate the problem with, and tensions within, property as 
a concept to be deployed in indigenous-state interactions. In a number of 
commentaries, proprietorship as a concept can be unduly simplified and 
misleadingly reduced to a singular, abridged understanding of a fee simple estate as 
paradigmatically "Western" (in an essentialised fashion), freely alienable, 
commercially attuned with a view to supplying security for raising finance.47 Others, 
including governments, avoid it in circumstances where it is seen, unmasked, for 
what it is – a transfer of degrees of power from the crown-claimed domain to other 
entities. Indeed, if such a transfer occurs, something to the benefit of diverse publics 
– ordinarily presented in published material as a singular collective "public" – is 
perceived to have been lost. Thus, we see in the guidance as to conducting treaty 
settlements references to the crown's tendency to default to considering the 
importance of a "river or lake to all New Zealanders in deciding its approach to 
redress".48 Part of this anxiety as to a negative impact on "public interest" values is 

  
45  This point is subject to dispute before the Waitangi Tribunal in the National Freshwater and 

Geothermal Resources Claim (Wai 2358, 2012). To complicate matters, "water" in Te Arawa Lakes 
Settlement Act 2006 is defined by reference to the meaning of that term in section 2(1) of the 
Resource Management Act 1991 and, therefore, includes "water in all its physical forms whether 
flowing or not and whether over or under the ground".  

46  Clause 6.1 of the deed called Ruruku Whakatupua - Te Mana o Te Awa Tupua (5 August 2014) 
provides: "On the commencement date and, immediately following the operation of clause 6.2, the 
fee simple estate in the Crown-owned parts of the bed of the Whanganui River will vest in Te Awa 
Tupua". Non-navigable riverbeds will also have proprietary interests applying in respect of them.  

47  See for instance Kristen Carpenter, Sonia Katyal and Angela Riley "In Defense of Property" (2009) 
118 Yale LJ 1022. 

48  Office of Treaty Settlements, above n 41, at 119. 
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related to the view that the crown is seen as a benign or at least indifferent proprietor, 
permitting public access or promoting legislation that adumbrates access for all as a 
key attribute of its long-standing proprietorship. National parks afford one instance 
of the latter. Under section 5(2) of Te Urewera Act: 

[A]ll persons performing functions and exercising powers under this Act must act so 
that the public has freedom of entry and access to Te Urewera, subject to any 
conditions and restrictions that may be necessary to achieve the purpose of this Act or 
for public safety. 

This provision replaced the preceding regime enunciated in section 4(2)(e) of the 
National Parks Act 1980. "Proprietorship" as a device concerning how co-operation 
and influence as to space and other humans might be narrated and crafted is not as 
narrowly directed as some commentators might assert. If presented as a fee simple 
estate, for example, it entails various queries that ought to be addressed when one is 
beginning with it as a way of construing how relations to space and others might be 
ordered as well as conditioned or disciplined. As such, it ordinarily carries with it 
certain incidents or attributes that require testing and evaluation in negotiations, such 
as degrees of permissible alienability, whether by mortgage, leasehold or transfer, 
and the ability to obtain a commercial return from third parties occupying space. The 
relevant policy guidance accepts a tenurial estate of this type as able to prompt useful 
questions that can assist settlement negotiations, including reflecting on incidents of 
such an estate such as "control and management of the site – how it is used and 
developed" and "the right to exclude others".49 

In a number of areas, the crown has placed itself in the New Zealand context as a 
custodian of public interests, including access rights, whether as a proprietor or a 
regulator. A classic instance of where apprehension is raised concerning losses to a 
range of publics in connection with indigenous proprietary rights being litigated 
effectively may be seen in the High Court decision in Attorney-General v Ngāti Apa 
in June 2001.50 There, senior counsel for the New Zealand Marine Farming 
Association was recorded as noting that the applications "have national significance 
and if successful would make all other citizens trespassers over the coastal strip and 
affected seabed waters and air above".51 It was a characterisation that neglected the 
subtlety that any land with Māori customary land status under Te Ture Whenua 
Māori Act 1993 would be treated as crown land under section 144(1)(b) of that 
legislation for the purposes of "preventing any trespass or other injury to the land or 

  
49  Ibid, at 116. 

50  Attorney-General v Ngāti Apa [2002] 2 NZLR 661 (HC). 

51  Ibid, at [50].  
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recovering damages for any such trespass or injury", for instance. Not that such 
nuance altered the fundamental point that customary land attribution was sufficient 
to imply certain incidents or powers, including those of determining who might 
occupy space (allocative entitlements). The occupation of space could be prevented 
lawfully if the area at issue was declared to be Māori customary land. The High Court 
decision was overruled on appeal on the first order question of whether the Māori 
Land Court had jurisdiction to consider applications regarding the status of foreshore 
and seabed.52 The point, however, was that "customary land status" did imply certain 
powers as to excluding third parties. It was potentially tangible as a proprietary 
classification while the succeeding legislative enactments in the form of the 
Foreshore and Seabed Act 2004 and the Marine and Coastal Area (Takutai Moana) 
Act 2011 either extinguished or substantially reduced such possibilities.53 

Settlements adverting to questions of proprietorship also touch on or engage 
ambient factors, some of which are of long standing and remain present (possibly 
latent or dormant), including questions of surviving (unextinguished) customary 
proprietary rights, perhaps not yet recognised judicially on the part of, say, the 
introduced anglophone courts. To give but one illustration, in Te Awa Tupua 
(Whanganui River Claims Settlement) Act, section 46(2)(b) preserves from the 
effect of the vesting of any crown-owned parts of the Whanganui River, "existing 
private property rights, including customary rights and title". The materiality of this 
observation is that what might be accorded the status of "cultural redress" in a 
negotiated settlement does not exhaust the possibilities of what might be construed 
as indigenous property even though subject to unrealised claims or perhaps 
irredentist aspirations (that is, a wish or ambition to recover territories or 
landscapes). Again, the picture to bear in mind is one of dynamism and change. 
Stability is not to be assumed. Statutory regimes might have also crafted portals of 
legal recognition concerning some types of proprietary interest. Hence, the Marine 
and Coastal Area (Takutai Moana) Act enacted in 2011 set out tests to be satisfied 
in order to demonstrate a level of intensity in relations to space – "exclusive use and 
occupation" in the case of customary marine title – with carefully circumscribed 
proprietary consequences.54 Until these areas could be identified, whether by direct 
negotiation or court action, the common marine and coastal area was to be 

  
52  Ngāti Apa v Attorney-General [2003] 3 NZLR 643 (CA). 

53  Refer to sections 7, 13, 32, 33, 38 and 40 of the Foreshore and Seabed Act 2004, for example. In 
relation to the 2004 enactment, see also the comments of the Rt Hon Helen Clark in Guyon Espiner 
and Tim Watkin The 9th Floor: Conversations with Five New Zealand Prime Ministers (Bridget 
Williams Books and Radio New Zealand, Wellington, 2017) at 201-203. 

54  Marine and Coastal Area (Takutai Moana) Act 2011, section 58(2). A recent illustration of just 
such a piece of litigation is to be found in Re Tipene [2016] NZHC 3199. 
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understood generally as a space incapable of ownership under section 11(2) of the 
statute.55 Again, the assorted intersections in indigenous-state interactions are 
constructed through legislative language, supplying particular footholds for yet 
further contestation and discussion. 

V CONCLUSION 
In this chapter, I have sought to examine the challenges of speaking of "culture 

and property" or "cultural property" concerning natural resources and territorial 
spaces through a vignette of negotiated indigenous-state settlement arrangements in 
New Zealand. These compacts, expressed in formalistic idioms of introduced state 
law, illuminate the underlying modus vivendi, entangling different, diverse 
perspectives on landscapes and power. Critically, in certain instances, such as Te 
Awa Tupua (attributing legal personality to the Whanganui River) or Te Arawa 
lakes, these incremental ventures re-calibrate relations of power and relative 
authority in subtle albeit meaningful ways in compromise. In doing so, these 
negotiations may obscure the on-going contestation informing these indigenous 
relationships both inter se and with the arriviste crown. This ambient setting is one 
riven by rich histories and vying interpretations such that the moments of negotiated 
agreement might be seen as part of a dynamic re-casting of relations of political 
significance across time. 

  

  
55  Section 11(2) of the Marine and Coastal Area (Takutai Moana) Act 2011 provides: "Neither the 

Crown nor any other person owns, or is capable of owning, the common marine and coastal area, 
as in existence from time to time after the commencement of this Act". 
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