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"Protecting Protest -- A Constitutional Shift"  

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The law regulating public protest has previously been governed by a mixture of common law and
statutes. It is now also covered by the Human Rights Act 1998, and Articles 10 and 11 of the European
Convention on Human Rights which protect freedom of expression and freedom of assembly
respectively. The Laporte case held that in order for those seeking to exercise their Article 10 or 11
rights to be stopped in some way by those claiming to prevent a breach of the peace, a breach of
peace must be imminent. There has been a slight shift in protection of what the author refers to as a
right to demonstrate.

(2007) 66 CLJ at 253.
Victoria University of Wellington Legal Research Paper No. 121/2017
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Abstract by Rose Goss.

"Policing Protest after the Human Rights Act 1998"  

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The enactment of the Human Rights Act 1998 has meant that there is more scrutiny and control of
police actions relating to protests. This became evident in the case of R (Laporte) v. Chief Constable of
Gloucestershire, which involved police stopping and searching buses on the way to a protest. It was
held that this did not violate the claimant’s rights to freedom of expression or freedom of assembly,
protected by Articles 10 and 11 of the ECHR respectively. There was however a breach of Article 5,
freedom from unlawful arrest, as the prospect of a breach of the peace was not sufficient to justify that
extent of detention. The case leaves a number of questions unanswered, mostly relating to how the
police should behave in these types of situations. 

Abstract by Rose Goss.

"Constraining Arrest for Breach of the Peace"  

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

Given that it was no more than a decision of the Divisional Court, and a pre-War decision at that, the
case of Duncan v. Jones [1936] 1 K.B. 218 has exercised a remarkably enduring influence. The case
appeared to give the police enormous operational discretion in dealing with actual and prospective
breaches of the peace. When a constable reasonably apprehended a breach of the peace, he could take
steps (arguably, only reasonable steps) to prevent it or its recurrence. This disarmingly simple formula
made it very difficult to challenge, let alone control, the way in which the police exercised their powers.

"May Day, May Day -- Policing Protest"  

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The May Day Protests in London in 2001 presented a serious risk of public disorder, and led to the case
of Austin and Saxby v. The Commission of Police of the Metropolis. In that case the liberty of citizens
had been interfered with, although this could be justified due to either the police power to prevent a
breach of the peace, the defense of necessity, or the Public Order Act 1986. The first of these
justifications was relied on and led to the conclusion that the police acted appropriately, even though
they could not have known specifically that the appellants would cause a breach of the peace.

Abstract by Rose Goss.

"Regulating Protest"  

A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

Recent protests have allowed the courts multiple opportunities to address how public authorities should
respond to unlawful protest. In order to uphold the rule of law, police and public authorities must
safeguard the right of others to continue to go about their daily business. The author examines the
relevant cases of R. v Coventry City Council, ex parte Phoenix Aviation, and Reg. v Chief Constable of
Sussex, ex parte International Trader’s ferry and concludes that decisions like these may ensure better
protection of the rule of law. Abstract by Rose Goss.

"Squatting and Sitting in -- Another View"  

(2004) 63 CLJ at 535.
Victoria University of Wellington Legal Research Paper No. 122/2017

(2000) 59 Cambridge Law Journal at 421
Victoria University of Wellington Legal Research Paper No. 123/2017

(2008) 67 CLJ at 10.
Victoria University of Wellington Legal Research Paper No. 124/2017

(1996) 55 Cambridge Law Journal at 404
Victoria University of Wellington Legal Research Paper No. 125/2017

[1977] Crim LR at 139.

Victoria University of Wellington Legal Research Paper No. 126/2017
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A. T. H. SMITH, Victoria University of Wellington - Faculty of Law, University of Cambridge
Email: tony.smith@vuw.ac.nz

The Law Commission has concluded that the criminal law has a diminished role to play in regard to
trespass to land, a concept which includes both squatting and sitting in. The purpose of this article is to
comment on the Law Commission’s proposals in regard to forcible entry and detainer and conspiracy to
trespass, and the repeal of the Forcible Entry Acts. It analyses the substituted offences of using
violence for the purpose of entry and remaining, having been asked to leave by the displaced
residential occupier. The author outlines a number of issues relating to these provisions, and doubts
that these reforms will have significant practical impact. Abstract by Rose Goss.
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