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Mergers and Acquisitions is the eleventh and final issue in 2019 of the Student/Alumni Sub-Series of the
Victoria University of Wellington Legal Research Paper Series.

The Student/Alumni Sub-Series was launched in 2015. It distributes a selection of Honours and
Postgraduate papers from Victoria University of Wellington Law School. The Sub-Series includes both
general and thematic issues. 
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"A Comparison of the Law Relating to Schemes of Arrangement and Takeover Offers in New
Zealand"  

JOANNA BATE, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: and.never.stop.dancing@hotmail.com

This paper explores the increasing popularity of schemes of arrangement under the Companies Act
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1993 as an alternative mechanism to effect corporate takeovers by comparing schemes with traditional
takeover offers under the Takeovers Code.

Parts I and II of this paper introduce and provide background on the rationale for the regulation of
takeovers. Parts III and IV explain the law relating to takeover offers and schemes, including an
explanation of the process for effecting a takeover under both mechanisms. Part V of this paper
considers whether shareholders are adequately protected when a takeover occurs by way of a scheme
in comparison to the Code’s paradigm of shareholder protection. Part V submits that shareholders are
sufficiently protected as the result of several additional protections that form part the scheme process.
Part VI of this paper discusses the advantages and disadvantages of a scheme when compared to a
takeover offer to understand why a bidder may choose to structure a takeover as one over the other.
As a result of this comparison, this paper submits that while there are arguable advantages and
disadvantages to both mechanisms, on balance, both can produce a successful outcome for a bidder.
Finally, this paper explores the potential to reform the Companies Act to make the scheme process
more efficient.

"Regulating the Regulators: A Comparative Analysis of Takeover Law"  

FLETCHER BOSWELL, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: fletcherb@windowslive.com

This dissertation examines takeover regulation in New Zealand, the United Kingdom and the United
States of America. It outlines the three systems of regulation before seeking to explain why differences
exist between jurisdictions. The paper focuses on the non- frustration rule and self-regulation as two
differences which set the systems apart. It evaluates theoretical merits as potential reasons for the
divergence in regulatory approaches. Three jurisdiction-specific factors are also cited as reasons for
differences in regulation: the competition generated through federalism, the influence of institutional
shareholders and political ideology. The paper uses this analysis of the systems and influences on
these systems as a platform to suggest reform to the New Zealand regulatory model. The reforms are
centered on two parts of takeover regulation: active institutional investment and panel-lead regulation.
It advocates for institutional investors to take a more active role in monitoring directors through the
creation of a “Stewardship Code”. Further, the paper suggests the judiciary should exercise more
restraint in its review of the Takeover Panel’s decisions. This would help foster commercial certainty as
well as the cooperative relationship between the regulator and industry. The purpose of these reforms
are to proactively ensure takeover regulation in New Zealand is well-supported and efficient as it faces
progressively more commercial activity.

"Competing Views on Media Mergers: A Comparative Analysis of New Zealand Competition
Law"  

JARED COTTON, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: cotton.jwm@gmail.com

Recent merger activity and academic commentary has renewed public interest in the treatment of
media mergers around the world. Yet, it is difficult to formulate robust competition policy for media
mergers when there is a fierce divergence in views between businesses and regulators as to the
current competitiveness of the media industry. This paper engages with this issue by examining two
recent media mergers in New Zealand, the NZME/Fairfax and SKY/Vodafone mergers, which were
controversially declined by the Commerce Commission. Through taking a comparative approach with
United States antitrust law and how it was applied in the AT&T/Time Warner merger, the paper
suggests there are weaknesses in the New Zealand competition law framework and how it is applied.
These exacerbate already challenging conditions for New Zealand media firms, faced with tough
competition from large international competitors, by limiting their ability to merge and seek economic
efficiencies. The paper concludes that Government intervention is required to address these issues in
competition policy.

"New Zealand’s Mandatory Bid Provisions: Fit for Purpose?"  

MAYURESH PRASAD, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: mayuresh.prasad@comcom.govt.nz

Takeovers aimed at obtaining control of listed companies are subject to regulation across the world. A
cornerstone of many takeover regulatory regimes is the mandatory bid rule, which obligates the
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offeror to extend a takeover offer to all shareholders in the target company once control is obtained.
Mandatory bid rules are controversial. Arguments for mandatory bid rules suggest they deter
exploitative takeovers and guarantee exit rights for shareholders and so incentivise investment in the
first place. Arguments against mandatory bid rules suggest they increase the cost of takeovers,
deterring value or efficiency increasing takeovers. Ultimately, the question of whether a mandatory bid
rule is beneficial is seen as an empirical one. This paper argues that the empirical question cannot be
divorced from the particular characteristics of the capital market in which a mandatory bid rule is
imposed. New Zealand’s capital markets are small by international standards, are relatively dependent
on foreign investment and characterised by concentrated ownership. These characteristics suggest the
incidence of takeovers in general may be lower, which in turn suggests that its takeover regime should
be wary of increasing the costs of takeovers, notwithstanding the benefits a mandatory bid rule may
provide. This paper finds that New Zealand’s mandatory bid rules, owing to the allowance of partial
bids, largely responds to this concern and appears to be appropriate given the characteristics of New
Zealand’s capital markets.
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