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Issues in Sentencing and Penology is the second in 2018 of several issues of The the Student/Alumni sub-
Series of the VUW Legal Research Papers. 

The Student/Alumni sub-Series was launched in 2015. It distributes a selection of honours and
postgraduate papers from Victoria University of Wellington Law School. 

The sub-Series includes both general and thematic issues.
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"Payment of Reparation by Third Parties – Changing the Prosecution and Sentencing
Landscape"  

LIZ FELLOWS, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: liz.fellows@vuw.ac.nz

Under the Sentencing Act 2002, a court may impose a sentence of reparation if an offender has,
“through or by means of an offence of which the offender is convicted, caused a victim to suffer loss of

Victoria University of Wellington Legal Research Paper, Student/Alumni Paper No. 5/2018

https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2703348&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=115459&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1592795&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://www.ssrn.com/link/Victoria-U-Wellington-LEG.html
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#managesub
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#publisher
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#directors
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://www.ssrn.com/update/forms/absubmission.html&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#paper_3154897
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2961980&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#paper_3154886
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2030990&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#paper_3154899
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1979093&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#paper_3154900
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2961986&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/ViewIssue.cfm?JI=1865415&I=11&V=8&T=CMBO#top
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3154897&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2961980&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E
mailto:liz.fellows@vuw.ac.nz
https://hq.ssrn.com/Journals/RedirectClick.cfm?url=https://papers.ssrn.com/sol3/PIP_Journal.cfm?pip_jrnl=1864782&partid=%3C%3CPART_ID%3E%3E&did=%3C%3CDELIVERY_ID%3E%3E&eid=%3C%3CEMAIL_ID%3E%3E


or damage to property, emotional harm or loss or damage consequential on any emotional or physical
harm or loss of, or damage to, property.” When reparation was first introduced as a sentence in its own
right in the 1983 Criminal Justice Bill, it was promoted as being “consistent with both reformative and
deterrent theories of the purpose of punishment”, compensating victims and holding offenders to
account. Reparation is determined by reference to the loss or harm suffered by the victim and the
offender’s financial means. Over time, this has developed to include the capacity for third parties
(including insurers and family members) to pay. In such cases reparation is not dependent on the
offender’s personal financial circumstances, the offender does not personally pay, and the victim
receives compensation where they may otherwise not do so. However, it is arguable that by shifting
the cost of reparation from the offender to a third party, the original policy reasons for the sentence of
reparation are undermined. The purpose of this paper is to consider the impact of third party payment
of reparation on prosecution decisions and sentencing.

"Justice for New Zealand’s Stolen Generation: The State's Criminal Responsibility for
Historical Institutional Child Abuse"  

JOANNA JUDGE, Victoria University of Wellington, Faculty of Law, Student/Alumni 
Email: joannajudge@hotmail.com

The New Zealand Government has been increasingly pressured to establish an independent public
inquiry into the abuse and neglect of children in social welfare residences between the 1950s to the
1990s. This paper seeks to determine a response to historical institutional child abuse in New Zealand
that achieves justice for victims. The State should be held criminally responsible for historical
institutional child abuse in New Zealand by responding to it in a way that recognises its criminal
nature. Although New Zealand’s criminal law does not provide for the criminal prosecution of the State
for historical institutional child abuse, and legislating a retrospective offence would be inappropriate, a
restorative justice process should be used to recognise the criminal responsibility of the State.

"A Fair Assessment of Risk: Examining New Zealand's Risk Assessment Practices"  

WILLIAM PORTER, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: bill.porter@pioneerinvestments.com

Risk assessment is now a key feature of the New Zealand criminal justice system. Risk assessments
are relevant to sentencing and parole decisions, and importantly, the imposition of post-sentence
measures. The decisions that are informed by risk assessments have serious consequences for the
deprivation of liberty of offenders. Despite its growing importance, risk assessment is not widely
understood by the legal community.

This paper provides a broad overview of risk assessment practices in New Zealand. In doing so, it
explores several shortfalls in the risk assessment process. It appears that the limitations of risk
assessment evidence are not well understood. As this paper argues, it is only by truly engaging with
risk assessment evidence that proper consideration can be given to the balance between the rights of
individual offenders and the interests of the community. To assist with this, this paper argues for a
number of changes in the way that risk assessments are carried out.

"Reviewing the Fault Line - Monoamine Oxidase-A Genotype Evidence and the Criminal Law." 
 

CARLOS DIAZ SMITH, Victoria University of Wellington, Faculty of Law, Student/Alumni
Email: carlos.diaz.smith@vuw.ac.nz

Recent advances in behavioural genetics suggest that there is a significant genetic component
associated with the risk of criminality. This paper focusses on the MAOA gene, a gene which has been
linked to aggressive and antisocial behaviour, and analyses what role such genetic evidence should
play in the criminal law. In particular, this paper will explore the role of genetic predisposition evidence
during sentencing, and will reflect on some associated ethical concerns, and the dangers of
misinterpretation. This research highlights that genetic predisposition evidence may be relevant in
sentencing. However, there is a potential for the evidence to be construed as both an aggravating and
mitigating factor.

This is a field in which we must proceed with care. Science has a huge potential to assist decision
makers, improve the criminal process and allow justice to be done. However, the other side of the coin
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is misinterpretation and abuse.
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